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BEFORE THE ARIZONA CORPORATION COMMISSION 

2052 MAR -b P Q: 20 COMMISSIONERS 
GARY PIERCE, Chairman 
PAUL NEWMAN 
SANDRA D. KENNEDY 

.> L(*j., :c . 
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{ I -  T Co”,‘ :g~i  e t- 

BOB STUMP 
BRENDA BURNS 

IN THE MATTER OF THE 
APPLICATION OF BLACK MOUNTAIN 
SEWER CORPORATION, AN ARIZONA 
CORPORATION, FOR A 
DETERMINATION OF THE FAIR 
VALUE OF ITS UTILITY PLANT AND 
PROPERTY AND FOR INCREASES IN 
ITS RATES AND CHARGES FOR 
UTILITY SERVICE BASED THEREON. 

NO. DOCKET NO. SW-0236 

STIPULATION OF FACTS 

A-0 8-0609 

The Boulders Homeowners’ Association (“BHOA”) and Black Mountain Sewei 

Corporation (“Black Mountain” or “Company”) (collectively, the “Stipulating Parties”) 

by and through undersigned counsel, submit the following Stipulation of Facts. The 

Stipulating Parties believe that the facts included herein are undisputed. This Stipulation 

of Facts is being offered in lieu of testimony from BHOA. 

1. In the midst of the Boulders residential community sits the Boulders 

Wastewater Treatment Plant (the “Treatment Plant”) that was originally constructed in 

1969. 

2. The Treatment Plant sits less than 100 feet from three homes, and within 

1,000 feet of the Treatment Plant there are 200-300 homes and dining and conference 

facilities of the Resort. 

3. The Treatment Plant is permitted to treat 120,000 gallons per day of 

wastewater. 

4. The Treatment Plant treats about 20 percent of the Company’s total 

vvastewater flows. 

i56480~.6;~~~;22938-0001 
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5. Complaints have been received that odors from the Treatment Plant are 

noticeable by and objectionable to Boulders residents. Such residents have also 

complained that odors from the Treatment Plant can be irritating and sometimes interfere 

with residents’ opportunity to leave their windows open to enjoy fresh air in the 

immediate vicinity of the facility. Residents of the Boulders have complained to the 

Boulders’ community manager about odors from the Treatment Plant. 

6. Complaints from residents regarding odors from the Treatment Plant appear 

more frequent from October through April. 

7. Since Decision No. 71865 was issued, the Company has received and 

logged 23 odor complaints from customers (including a lawsuit filed in Maricopa County 

Superior Court by a resident living adjacent to the Treatment Plant). 

8. A portion of the north Boulders golf course is adjacent to the Treatment 

Plant. Golfers playing the north Boulders golf course have also complained at times of 

noticeable odors as they pass by the Treatment Plant. 

9. At times, noises from the operation of the Treatment Plant are noticeablt 

from homes within approximately 400 feet of the Treatment Plant. 

10. There is periodic traffic (service vehicles, pumper trucks, sub-contract01 

vehicle parking, dumpsters, etc.) in the Boulders community associated with thc 

Treatment Plant’s operations. 

11. The Treatment Plant is operated in full compliance with all applicable laM 

and industry standards. In addition, BMSC has taken steps to minimize odors and noise: 

from operation of the facility, including, among many other improvements, the 

installation of an odor-scrubber. 

12. It is not feasible to completely eliminate odor and noise from the operation 

of the Treatment Plant. 
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13. The issue is one of location rather than anything BMSC has done wrong 01 

failed to do. 

14. The Treatment Plant complies with the applicable setback requirements. P 
new facility of the same size built today that had no odor, noise or aesthetic control: 

would require a setback of at least 500 feet, and a new facility with full noise, odor anc 

aesthetic controls would require a minimum setback of at least 100 feet. The Treatmen 

Plant has partial noise, odor and aesthetic controls. 

15. The Company has an Effluent Delivery Agreement with the Resort (tht 

“Effluent Agreement”) to sell to the Resort all of the effluent treated at the Treatmen 

Plant for irrigation of the Resort’s golf courses. The Resort obtains approximately ter 

percent of its irrigation water from the Treatment Plant. 

16. More than 500 Black Mountain customers, including both residents in the 

Boulders and others, have expressed support to close the Treatment Plant. 

17. Black Mountain and the Resort have been unable to reach agreement for the 

termination of the Effluent Agreement at little or no cost to the Company. 
.. & 

Dated thi&’-day - of March, 20 12. 

201 North Central 
Phoenix, Arizona 
Attorneys for Boul 
Association 

// / 

Ill 
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FE ORE CRAIG, P.C. 

30dj North Central Avenue, Suite 2600 
Phoenix, Arizona 85012 
Attorneys for Black Mountain Sewer 
Corporation 

ORIGI , L and 13 copies filed 
th idc -day  FP of March, 2012 with: 

Docket Control 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

COPY f the foregoing hand-delivered 

Janice Alward, Chief Counsel 
Legal Division 
Arizona Corporation Commission 
1200 W. Washington St. 
Phoenix, Arizona 85007 

t h i Q d a y  2 of March, 2012, to: 

Steven M. Olea, Director 
Utilities Division 
Arizona Corporation Commission 
1200 W. Washington St. 
Phoenix, Arizona 85007 

Dwight Nodes 
Hearing Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Robin Mitchell 
Attorney, Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Ill 
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COPY f the foregoing mailed/emailed 

Jay L. Shapiro 
Fennemore Craig, PC 
3003 N. Central Ave., Suite 2600 
Phoenix, Arizona 85012-2913 
Attorneys for Black Mountain Sewer Corporation 

Jodi Jerich, Director 
Residential Utility Consumer Office 
11 10 W. Washington St., Suite 220 
Phoenix, Arizona 85007-2958 

this&---day 8 of March, 2012 to: 

Michael W. Wright 
Sherman & Howard, LLC 
7033 East Greenway Parkway, Suite 250 
Scottsdale, Arizona 85254 
Attorneys for Town of Carefree 

Michelle L. Wood 
Residential Utility Consumer Office 
11 10 W. Washington, Suite 220 
Phoenix, Arizona 85007 

Fredric D. Bellamy 
Michele L. Van Quathem 
Ryley Carlock & Applewhite, P.A. 
One North Central Avenue, Suite 1200 
Phoenix, Arizona 85004-44 17 
Attorneys for Wind P 1 Mortgage Borrower, 
ELC, dba The Boulders Resort 

Janet G. Betts 
Sherman & Howard, LLC 
7033 East Greenway Parkway, Suite 250 
Scottsdale, Arizona 85254 
Attorneys for Wind P 1 Mortgage Borrower, 
LLC, dba The Boulders Resort 

Dennis E. Doelle. D.D.S. 
7223 E. Carefree'Drive 
P.O. Box 2506 
Carefree, Arizona 85377 

M.M. Schirtzinger 
34773 N. Indian Camp Trail 
Scottsdale, Arizona 85266 
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WASTEWATER TREATMENT PLANT CLOSURE AGREEMENT 

i 

“Agreement”) is made this 
HOME OWNERS 
MOUNTAIN SEWER CORPORATION, an Arizona public service corporation (“BMSC”) 
(individually, a “Party” and collectively, “Parties”), for the purposes and consideration set forth 
hereinafter. 

RECITALS 

A. BMSC is a public service corporation as defrned in Article 15, Section 2 of the 
Arizona Constitution. BMSC owns and operates certain wastewater collection, transmission and 
treatment facilities and holds a certificate of convenience and necessity granted by the Arizona 
Corporation Commission (the “ACC”) authorizing BMSC to provide sewer utility service within 
portions of the Town of Carefiee and the City of Scottsdale. 

B. BHOA is an association of 332 home and property owners in the northern portion 
of the area known as the Boulders community in North Scottsdale and Carefree, Arizona. A m p  
depicting the general location of the Boulders community is attached hereto as Exhibit A to this 
Agreement. The Boulders community also includes the Boulders Resort and Club (the 
“Resort”). The Resort is located in north Scottsdale and includes a hotel, clubhouse, pool, tennis 
courts, various landscaped areas, two 18-hole championship golf courses, and nmaous 
residential units. BHOA owns and controls the common areas and BHOA and its members a e  
customers of BMSC, as the entire Boulders community is located within BMSC’s certificated 
service territory. 

D. At the present time, BMSC operates a singfe wastewater treatment plant known as 
the Boulders East Plant (the “Plant”) within the Resort. The Plant currently has a permitted 
capacity of 120,000 gallons per day (“gpd”) and a maximum treatment capacity of 160,000 gpd. 
BMSC currently treats an average 120,000 gpd of wastewater and delivers all effluent from the 
Plant to the Resort pursuant to an Effluent Delivery Agreement, dated March 2001. The 
remainder of BMSC’s wastewater is delivered to the City of Scottsdale for treatment, pursuant to 
a Wastewater Treatment Agreement, dated April 1, 1996 (“Scottsdale Agreement”). 

-& E. As required by ACC Decision No. 69164 (December 5, 2006), BMSC has made 
substantial improvements to its wastewater collection systems. These improvements have been 
successful in addressing odors fiom the Company’s collection system. However, fugitive odors 
continue to be a problem at the Plant, as do intermittent noises and traffic fiom an assortment of 
trucks and related vehicles servicing the Plant due primarily to its location within the BHOA and 
in the immediate proximity of residential properties. Because these odors and noises remain 
largely within the Plant’s normal operating parameters, the parties believe that the only viable 
remedy to remove all odors and noises/truck traffic from the surrounding community is closure 
of the Plant. This is true, despite th parties’ agreement that the Plant is being operated by 

hss e 
I 
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NOW, THEREFORE, for good and valuable consideration the receipt and sufficiency of 
which are hereby acknowledged, the Parties covenant and hereby agree as follows: 

BMSC in compliance with all applicable law and regulation, and that such utility property is a 
used and necessary asset of BMSC. 

F. BHOA represents that the closure of the Plant is supported by the Boulders 
community, the Town of Carefiee, and the City of Scottsdale, all of whom, in addition to 
BMSC’s customers, have an interest in the closure of the Plant. Therefore, in order to pursue 
closure of the Plant, the Parties desire to enter into an agreement setting forth the terms and 
conditions under which BMSC will close the Plant and clarify each Party’s rights and obligations 
with respect to that closure and the associated regulatory and ratemaking approvals. 

AGREEMENT 

1. Incornoration of Recitals. Each of the recitals set forth above are hereby 
incorporated into this Agreement by this reference as if hlly set forth herein. 

2. Closure of the Plant. BMSC agrees to close the Plant subject to the terms and 
conditions set forth hereinafter. As used herein, the terms “closure” and “close” in reference to 
the Plant shall mean the termination of the wastewater treatment operations at the Plant, removal 
of the physical structure of the Plant and the associated equipment that is not necessary for the 
continued operation of the wastewater collection and transportation systems and remediation and 
restoration of the Plant’s associated property as required by applicable law and regulation. 

a. Conditions Precedent to Plant Closure. 
closure of the Plant if the following conditions are satisfied: 

BMSC agrees to commence the 

i. Downstream Collection System Line Capacity. The downstream 
collection system line from the Plant to the City of Scottsdale must have sufficient capacity to 
support an additional 120,000 gpd flow of wastewater. If engineering evaluations conducted by 
BMSC or its agents determine that the downstream collection system line lacks sufficient 
capacity to support the extra flow, BMSC agrees to upgrade the system to provide sufficient 
capacity for additional flow if it determines, in its discretion and in consultation with BHOA, 
such an upgrade is not prohibitively expensive for BMSC and is in the best interests for BMSC 

I . and its ratepayp. 
I 

L 

ii. Flow-through to the City of Scottsdale. Engineering evaluations 
conducted by BMSC or its agents must demonstrate that the Plant’s intake and outflow lines can 
be connected to permit flow-through of wastewater to the City of Scottsdale’s wastewater 
treatment system in the same or similar manner as BMSC currently delivers flows fiom its 
customers to the City of Scottsdale system under the Scottsdale Agreement. BMSC agrees to 
modify the Plant’s system to permit such flow-through if it determines, in its discretion and in 
consultation with BHOA, such an upgrade is not prohibitively expensive for BMSC and is in the 
best interests for BMSC and its ratepayers. k 

2236774.1/16040.035 
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iii. Wastewater Treatment Anreement with the City of Scottsdale. BMSC 
must successfilly negotiate the purchase of 120,000 gpd of additional wastewater treatment 
capacity to treat the flows currently being treated at that Plant. In addition, BMSC must sign an 
amendment to the Scottsdale Agreement that (1) extends BMSC’s right to purchase additional 
capacity beyond December 21, 2016; (2) states that BMSC’s right to capacity shall survive the 
termination of the Scottsdale Agreement; (3) states that the City of Scottsdale cannot terminate 
the Scottsdale Agreement if BMSC closes the Plant; and (4) provides BMSC the long-term right 
to purchase additional capacity at market rates. 

iv. Effluent Ameement with the Resort. BMSC currently has an 
agreement with the Resort which requires BMSC to deliver all effluent generated at the Plant to 
the Resort through March 202 1. In the agreement, BMSC covenanted to continue to operate the 
plant and to not reduce the amount of effluent produced by the Plant. BMSC must sign an 
agreement with the Resort whereby the Resort agrees to allow the termination of the EMuent 
Agreement at no or limited cost to BMSC. 

v. Amroval of Plant Closure. BMSC must seek and obtain all the 
necessary local, county, state, and/or federal approvals for the closure of the Plant. 

vi. ACC Auuroval of Cost Recovery for Plant Closure. ACC must 
approve a cost recovery mechanism that permits BMSC to recover a return on and of the capital 
costs of closure, which costs include, without limitation, the costs of procuring additional 
capacity &om the City of Scottsdale, the costs of engineering and other analyses necessary to 
complete the closure, any system upgrades required as a result of the closure and/or the delivery 
of the flows previously treated at the Plant to the City of Scottsdale. BMSC must also be 
authorized recovery of any reasonable costs of reaching agreement with the BHOA, the City of 
Scottsdale and the Resort as required to fulfill the terms of this Agreement, including, without 
limitation, the costs of obtaining all necessary approval fiom the ACC, including rate case 
expense. BMSC shall have no obligation under this Agreement if the ACC does not approve 
such cost recovery mechanism as acceptable to BMSC in its sole discretion. 

b. Termination of Operations at the Plant. BMSC agrees to use all commercially 
reasonable efforts to complete termination of its operation of the Plant within 15 months of the 
satisfaction of conditions listed in Sections 2(a) (1) - (vi), subject to government approvals and 
the t m s  and conditions set forth hereinafter. 

c. Removal of Plant Structure and Associated Eauipment. After terminating its 
operations, BMSC agrees to remove the Plant’s physical structure from the Plant Property. The 
“Plant Property” includes the 1.03 acres of the current Plant site. BMSC agrees to remove any 
associated equipment or structures from the property that are not necessary for the continued 
operation of its wastewater collection or transportation systems. 

d. Remediation of the Plant Propeq. BMSC agrees to be responsible for the 
proper management, handling, transportation, storage and disposal of any hazardous substances 
generated by BMSC’s activities on the Plant Property BMSC is responsible for remediating the 
hazardous substances directly generated by its activities on the Plant Property to the level 
required by app1i;able laws, if such remediation is required by an applicable law. The term 

<. - 

2236774.1116040.035 
3 



“Hazardous Substances” shall mean any substance, material, pollutant, contaminant, or waste, 
whether solid, gaseous or liquid, that is infectious, toxic, hazardous, explosive, corrosive, 
flammable or radioactive,, and that is regulated, defined, listed or included in any Appkable 
Laws, including4~” witbut limitation, asbestos, petroleum; petroleum or fuel . additives, 
polychlorinated biphenyls, urea fonnaldehyde, or waste tires. 

e. Restoration of the Plant Property. BMSC agrees to restore the surface and 
subsurface of the Plant Property to a safe and stable condition. Further, upon completing closure 
of the Plant structure, BMSC and its agents shall remove from the Plant Property all tools, 
excavated material, personal property, rubbish, waste and surplus materials in connection with 
the closure and/or previous operation of the Plant and leave the Plant property free and clear 
from all obstructions and hindrances until such time that residential structures may be 
constructed on the site. 

3. Ownershiu of Plant Prouerty. BMSC will have full and complete ownership of the 
Plant Property after the cornpIetion of the closure, remediation and restoration. Within 60 days 
of BMSC completing removal of the Plant’s physical structure &om the Plant Property, BHOA 
agrees to contribute or work with BMSC to enable transfer of the 0.24- acres of land adjacent to 
the Plant to BMSC to enable development of the Plant Property. Thereafter, BMSC will 
determine, in its discretion, the best time to market the residential property so as to maximize its 
value, subject to local laws and rules applicable to development within the BMOA. BMSC 
hrther agrees to seek ratemaking treatment of such gain that would result in an equal sharing of 
the gain between BMSC’s shareholders and ratepayers, and BHOA agrees to provide support for 
such ratemaking treatment of any gain of the Plant Property. Gain on sale shall be that amount 
over and above BMSC’s basis in the Plant Property. The gain on sale shall exclude the proceeds 
from the 0.2+ acres “contributed” by BHOA. All proceeds from the sale of the 0.2 acres 
“contributed” by BHOA shall be allocated towards reducing the rate base and costs of the 
closure of the Plant 

4. Costs of the Closure of the Plant. BMSC will be responsible for all costs related 
to the closure of the Plant, notwithstanding BHOA’s contribution discussed in Paragraph 3. 

5.  covenants. 

a. BMSC covenants and agrees to negotiate in good faith and with promptness 
the modifications to the agreements contemplated in Sections 2(a)(iii) and 
2(a)(iv) above. 

b. BHOA covenants and agrees to lend assistance and support as requested by 
BMSC in relation to BMSC’s efforts to close the Plant, including assisting 
and supporting BMSC as requested in relations to BMSC’s efforts with the 
City of Scottsdale and the Resort. BHOA specifically covenants to assist and 
support BMSC, publicly and privately, in its efforts before the ACC to obtain 
recovery of its costs incurred under this Agreement, including rate case 
expense, as contemplated in Section 2.a.iv above. BHOA agrees and 
acknowledges that recovery of a return on and of the capital investments and 
the expenses incurred by BMSC and/or its parent company in reaching an 

4 
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obtaining the necessary approvals of the Agreement and thereafter closing the 
Plant will likely result in the need for higher utility rates by BMSC. 

c. Both Parties covenant and agree to not interfere with or cause an unreasonable 
delay in the removal of the Plant. 

6.  Risk and Indemnification. Subject to the limitations set out herein, BMSC hereby 
assumes any and all risks associated with the Plant’s closure or other actions to be conducted by 
BMSC pursuant to this Agreement. BHOA shall not seek indemnification from BMSC for any 
and all claims, actions, costs, fees, expenses, damages, environmental investigation costs, 
obligations, penalties, fines, liabilities or other losses arising out of any breach or default in the 
performance of this Agreement by BHOA. 

7. Force Majeure. Neither Party to this Agreement shall be liable to the other for 
failure, default or delay in performing any of its obligations hereunder, other than for the 
payment of money obligations specified herein, in case such failure, default or delay is caused by 
strikes or other labor problems, by forces of nature, unavoidable accident, fire, floods, acts of the 
public enemy, interference by civil authorities, passage of laws, orders of the court, 
unavailability of or delays in receipt of materials, supplies or equipment, or any other cause, 
whether of similar nature, not within the control of the Party affected and which, by the exercise 
of due diligence,. such Party is unable to prevent. Should any of the foregoing occur, the Parties , 

hereto agree to proceed with reasonable diligence to correct or eliminate the condition causing 
the force majeure and do what is reasonable and necessary so that each Party may perform its 
obligations under this Agreement. 

8. Term of Ameement. This Agreement shall terminate when the Parties have 
performed ail of their obligations under this Agreement, but no earlier than the time BMSC has 
obtained favorable ratemaking for the costs of the closure. 

9. Termination of Agreement. 

a. Termination for Breach. Either Party may initiate proceedings for termination 
of this Agreement in the event of a breach or anticipated breach of a material term or condition 
by the other Party. In such event, the Party contending that a breach has or will occur shall 
promptly provide notice thereof to the other Party, and shall initiate proceedings in accordance 
with Paragraph 12, below. 

b. Failure of Conditions to Plant Closure. If any of the conditions listed in 
Paragraphs 2(a) (i) - (vi) are not satisfied, either Party may initiate proceedings for termination 
of this Agreement. In such event, the Party contending that a failure of a condition has or wilI 
occur shall promptly provide notice thereof to the other Party, and shall initiate proceedings in 
accordance with Paragraph 11, below. 

Notices. Any notice required or permitted to be given hereunder shall be in 
writing and directed to the address set forth below for the Party to whom the notice is given and 
shall be deemed delivered (i) by personal delivery, on the date of delivery; (ii) by first class 
United States mail, three (3) business days after being mailed; or (iii) by Federal Express 

4 -  
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Corporation (or other reputable overnight delivery service), one (1) business day after being 
deposited into the custody of such service. 

If to BMSC to: Greg Sorensen 
Black Mountain Sewer Corporation dba Liberty Water 
12725 W. Indian School Road, Suite D-101 
AvondaIe, AZ 85392 

With a copy to: Jay L. Shapiro 
Fennemore Craig, P.C. 
3003 N. Central Avenue, Suite 2600 
Phoenix, AZ 85012 

If to BHOA to:Ted Wojtasik 
Rossmar & Graham 
9362 E. Raintree Drive 
Scottsdale, AZ 85260 

With a copy to: Scott Wakefield 
Ridenour, Hienton & Lewis 
201 N. Central Avenue, Suite 3300 
Phoenix, AZ 85004 

Any Party may designate another address for notices under this Agreement by giving the other Party 
not less than thirty (30) days advance notice. 

11, Disuute Resolution. The Parties agree to use good faith efforts to resolve, through 
negotiation, disputes arising under this Agreement. If the Parties are unable to resolve the dispute 
within sixty (60) days, a Party that still believes the dispute requires resolution may pursue 
mediation or arbitration or commence litigation in a court or other tribunal of appropriate 
jurisdiction. 

12. Attornevs’ Fees. In the event either Party hereto finds it necessary to employ legal 
counsel or to bring an action at law or any other proceeding against the other Party to enforce any of 
the terms, covenants or conditions hereof, the prevailing Party in such action or proceeding shall be 
paid its reasonable attorneys’ fees and costs, and in the event any judgment is secured by such 
prevailing Party, ail such attorneys’ fees and costs shall be included in such judgment. Any 
arbitration shall be considered a proceeding for the purposes of this paragraph. 

13. Amendments and Waiver of Conditions. No waiver by either Party of any breach of 
this Agreement by the other Party shall be construed as a waiver of any preceding or succeeding 
breach. This Agreement may be amended only in writing and may not be amended or modified by 
any part performance, reliance or course of dealing. &-+ 

! 
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14. Additional Acts. The Parties agree to execute promptly any other documents and to 

perform promptly any other acts as may be reasonably required to effectuate the purposes and intent 
of this Agreement. Each Party shall cooperate with and provide reasonable assistance to the other 
party to obtain all required approvals and consents necessary to effectuate and perform this 
Agreement. 

15. Successors and Assims. This Agreement shall be binding upon and inure to the 
benefit of the SUCC~SSOTS and assigns of the Parties. This Agreement, together with all rights, 
obligations, duties and privileges arising hereunder, may be assigned by either Party without the 
consent of the other Party. If either Party assigns its interest hereunder, then such assignment shall 
be set forth in a Wntten document executed by the assignor and assignee, which document shall 
contain an express assumption by the assignee of all obligations of the assignor under this 
Agreement. The foregoing notwithstanding, the failure of an assignee or other successor in interest 
to execute and deliver such Written document shall not terminate or otherwise limit the rights of the 
non-assigning Party  hereunder. 

16. Governing Law. This Agreement shall be governed by, constn~ed and enforced in 
accordance with the laws of the State of Arizona. 

17. Construction. The terms and provisions of this Agreement represent the results of 
negotiations between BMSC and BHOA, neither of which have acted under any duress or 
compulsion, whether legal, economic or otherwise. Each Party has had the fbll opportunity to 
review and understand the legal consequences of this Agreement. Consequently, the terms and 
provisions of this Agreement should be interpreted and constnred in accordance with their usual and 
customary meaning, and BMSC and BHOA each waive the application of any rule of law providing 
that ambiguous or conflicting terms or provisions are to be interpreted or construed against the Party 
whose attorney prepared this Agreement. This Agreement represents the Parties’ mutual desire to 
compromise and settle disputed issues. The acceptance by any Party of a specific element of this 
Agreement shall not be considered precedent for acceptance of that element in any other context. 
Nothing in this Agreement shall be construed as an admission by any Party as to the reasonableness 
or unreasonableness or lawfulness or unlawfulness of any position previously taken by any other 
Party. No Party is bound by any position asserted in negotiations, except as expressly stated in this 
Agreement, No Party  shall offer evidence of conduct or statements made in the course of 
negotiating this Agreement before the Commission, any other regulatory agency, or any court. The 
invalidity of any provision of this Agreement shall in no way affect any other provision hereof 

18. Interpretation. The terms of this Agreement supersede all prior and 
contemporaneous oral or Written agreements and understandings of BMSC and BHOA with respect 
to its subject matter, all of which will be deemed to be merged into this Agrement. This 
Agreement is a final and complete integration of the understandings of BMSC and BHOA and sets 
forth the entire agreement between the parties with respect to the subject matter hereof. If there is 
any specific and direct conflict between, or any ambiguity resulting &om, the terms and provisions 
of this Agreement and the terms and provisions of any document, instrument, letter or other 
agreement executed in connection with or furtherance of this Agreement, the term, provision, 
document, instrument, letter or other agreement will be interpreted in a manner consistent with the 
general purpose and intent of this Agreement / \  k 
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19. Counterparts. This Agreement may be executed in two or more original or facsimile 
counterparts, each of which shall be deemed an original and all of which together shall constitute 
but one and the same instrument. 

IN WITNESS WHEREOF, BMSC and BHOA have executed this Wastewater Treatment 
Plant Closure Agreement as of the date and year first written above. 

BLACK MOUNTAIN SEWER CORPORATION 
An Arizona corporation. 

a r  

BY L S L  
Its b 19.e O p d  

BOULDERS HOME OWNERS ASSOCIATION 
A non-profit Arizona corporation 

Rv 
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19. Counterparts. This Agreement may be executed in two or more original or facsimile 
counterparts, each of which shall be deemed an original and all of which together shall constitute 
but one and the same instrument. 

IN WITNESS WHEREOF, BMSC and BHOA have executed this Wastewater Treatment 
Plant Closure Agreement as of the date and year fKst written above. 

BLACK MOUNTAIN SEWER CORPORATION 
An Arizona corporation. 

BOULJXZ&3 HOME,OWNERS ASSOCIATION 

c 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

COMMISSIONERS 

GARY PIERCE, Chairman 
SANDRAD. KENNEDY 
PAUL NEWMAN 
BOB STUMP 
BRENDA BURNS 

Docket No. SW-02361A-08-0609 
IN THE MATTER OF THE APPLICATION 
OF BLACK MOUNTAIN SEWER 
CORPORATION, AN ARIZONA 
CORPORATION, FOR A 
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Executive Summary 

Susan Madden is the Director of Finance for The Boulders Resort and Golden Door Spa 
(the “Resort”). Ms. Madden describes the Resort, the two golf courses, and the Resort’s two 
golf course water supply agreements, including the Effluent Delivery Agreement with Black 
Mountain Sewer Corporation (“Black Mountain”), and the RWDS Agreement with the City of 
Scottsdale. The Resort is a destination golf resort, and the Black Mountain water supply is 
critical to maintaining the golf courses. 

As a member of the Resort’s management team, Ms. Madden describes the Resort’s 
position regarding the potential closure of the Black Mountain treatment plant, the history of the 
Resort’s involvement, and the Resort’s efforts to find a replacement water supply. The Resort 
identified physically available water supplies, legal restrictions on their use, and estimated 
potential costs. The Resort has been unable so far to find a replacement water supply that is 
available and acceptable from a cost standpoint. 
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Q1- 
Al. 

Q2- 
A2. 

Q3* 
A3. 

Please state your name, address and occupation. 

My name is Susan Madden. My business address is 34361 N. Tom Darlington Drive, 

Carefree, Arizona. I am employed by Waldorf Astoria LLC, the manager of The 

Boulders Resort and Golden Door Spa (the “Resort”). The Resort is owned by Wind P1 

Mortgage Borrower, L.L.C. I am the Director of Finance for the Resort. 

Please describe the purpose of your testimony. 

The purpose of my testimony is to describe the Resort and, at least in part, describe why 

water provided to the Resort is critical to the Resort’s business. As a member of the 

Resort’s management team, I have been directly involved in the Resort’s search for 

replacement water supplies for the water that is currently provided to the Resort by Black 

Mountain Sewer Company (“Black Mountain”). In addition to my testimony, Tom 

McCahan, the Director of Club Operations, and Dean Hunter, the Golf Course 

Superintendent, will testify regarding their knowledge of the Resort’s need for the current 

water supply for the golf courses and their efforts to find replacement supplies andor 

reduce water use at the courses as an alternative to replacement. 

Please describe The Boulders Resort and Golden Door Spa. 

The Resort consists of a hotel with 160 high-end casitas, meeting spaces, a spa, tennis 

courts, four swimming pools, and seven restaurants. Adjacent to the Resort there are 

privately-owned villas and hacienda units. The Resort also has two 18-hole 

championship golf courses, the North Course and the South Course. The Resort is 

located in the foothills of Black Mountain near Carefree and the two golf courses are 

located in areas that include small hills and large granite boulder formations. The Resort 

is branded as one of Hilton’s Waldorf Astoria hotels. The Resort employs approximately 

550 people, and we estimate that it annually generates revenues of $40 million for the 

surrounding communities, including the Towns of Cave Creek, Carefree, and the City of 

Scottsdale. 
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Q4* 

A4. 

Q5* 

A5. 

Q6- 
A6. 

Q7. 
A7. 

QS. 

You have heard customer comments regarding smells coming from the treatment 

plant, right? 

Yes. I am aware of the complaints. The Resort has been and still is quite concerned 

about the complaints and the odors. We have Resort visitors that regularly golf near the 

treatment plant, and many local golf club members, so their satisfaction with their golf 

experiences is very important to us. 

You work at the Resort. Have you ever witnessed odors? 

Yes. 

especially when I am golfing near the plant. 

Wouldn’t it be better for everyone if the treatment plant is removed? 

If we can find an acceptable solution to address the Resort’s golf course replacement 

water supply needs, yes. However, as I think we have all learned, there is no easy answer 

on this one. 

Please describe how the two golf courses are utilized as part of the Resort’s business. 

The Resort is a destination golf resort. Many visitors come for the primary purpose of 

golfing. Both of the Resort’s golf courses are world class courses that are designed and 

operated to compete with courses at other luxury properties, both in the United States and 

internationally. Our Resort course is repeatedly ranked as one of the nation’s top golf 

courses by GOLF Magazine and Travel and Leisure Magazine. One of the 18-hole golf 

courses is dedicated primarily to the use of Resort customers. The other 18-hole golf 

course is dedicated primarily for the use of members of The Boulders Club, a private golf 

club whose members include some members of the Boulders Homeowners Association. 

If the Resort is not able to maintain the golf courses in world-class condition, it will have 

an impact on the Resort’s ability to continue attracting visitors and golf club members. 

Please describe the water supplies used to maintain the golf course turf and 

landscaping. 

I have smelled odors from time to time emanating from the treatment plant, 
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A8. 

Q9* 
A9. 

QlO. 

A10. 

The Resort has two contracts through which it obtains its golf course non-potable water 

supplies. The Resort has an Effluent Delivery Agreement with Black Mountain (attached 

as Exhibit A) that entitles the Resort to purchase all effluent generated by operation of the 

Boulders East Plant or a new wastewater treatment facility constructed by Black 

Mountain through March 2021. The quantity of water typically purchased under this 

agreement is approximately 130 to 135 acre-feet per year. The parties agreed that the 

cost for this water is set by the Commission, and that amount is currently $0.460510 per 

thousand gallons (approximately $1 50 per acre-foot). The second water supply 

agreement is between Wind P1 Mortgage Borrower, LLC and the City of Scottsdale and 

includes the Pipeline Capacity Agreement dated February 3, 1992, the First Amendment 

to Pipeline Capacity Agreement No. 920004 dated December 19, 1994, and the Second 

Amendment to Agreement No. 920004 Pipeline Capacity Agreement dated April 1 , 2008 

(collectively, the “RWDS Agreement”). The RWDS Agreement authorizes the Resort to 

use 1.25 MGD of capacity in the City’s Reclaimed Water Distribution System (“RWDS”) 

pipeline. A copy of the RWDS Agreement is attached as Exhibit B. The current rate for 

RWDS water is $1.3510 per 1000 gallons (approximately $440 per acre-foot). The 

annual quantity of water typically purchased under the RWDS Agreement is 

approximately 740 acre-feet per year. 

What is the RWDS pipeline? 

The RWDS pipeline is a 20 MGD pipeline owned by the City of Scottsdale that 

transports a mixture of reclaimed water and Central Arizona Project water from the City’s 

wastewater treatment plant to 23 golf courses pursuant to pipeline capacity agreements 

between the City and users. 

The Resort became aware at some point that Black Mountain Sewer Corporation 

was proposing to close the Boulders wastewater treatment plant? 

Yes, the Resort discovered that Black Mountain was thinking of closing the plant before 

the Arizona Corporation Commission’s final decision was made in the rate case. We 
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Q11. 

A1 1. 

412. 

A12. 

were obviously very concerned about the prospect of losing that portion of the water 

supply, but understood at that time that the treatment plant would not be closed until 

Black Mountain made an agreement with the Resort regarding the Effluent Delivery 

Agreement. 

Was the Resort a party to the settlement agreement in the rate case? 

No. The Resort was not a party to the settlement agreement. Although the Resort is 

aware of the odor issues that have been experienced in the neighboring properties 

(including at times the Resort property), the situation has improved somewhat, and the 

Resort disagrees that the treatment plant should be closed until the Resort is able to 

secure a replacement water supply on acceptable terms that recognize its contractual 

rights to continued water deliveries under the Effluent Delivery Agreement. 

How did the Resort respond to the news that Black Mountain was proposing to close 

the treatment plant? 

Well, as you can imagine, we had discussions with Black Mountain about the proposal. 

When the idea of plant closure was presented to us, it was presented in a manner that 

indicated the plant closure was going to occur by order of the Commission, and the 

Resort could not do anything about it. We immediately starting trylng to figure out how 

the Resort would cope without the water provided by the treatment plant. After our 

attorney conducted further research in the ACC’s docket and reviewed the actual 

settlement agreement terms, however, we learned that closure was actually proposed as 

part of a settlement agreement between Black Mountain and BHOA, and that the Resort 

would be protected through the condition in the agreement requiring that Black Mountain 

reach an agreement with the Resort to terminate the EMuent Delivery Agreement. Our 

attorney approached Black Mountain’s attorney in approximately February 201 0 about 

discussing a resolution, but there was not much desire to meet until the Commission 

considered the settlement agreement. 

- 6 -  



a 

-_ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Q13. 

A13. 

414. 

A14. 

QlS. 

A15. 

Did Black Mountain eventually meet with the Resort to discuss the closure 

proposal? 

Yes. After the Recommended Order and Opinion was issued in the rate case, Les 

Peterson, the Boulders Homeowners Association’s (“BHOA’s”) president at the time, 

organized a meeting between representatives of BHOA, Black Mountain, and the Resort 

on September 26,2010, to discuss the situation. At that meeting, Black Mountain made it 

clear that Black Mountain would not pay anyhng for termination of the Effluent 

Agreement unless the payment could be recovered in rates. Given that sentiment, the 

parties then focused on finding a way to replace the treatment plant water supply and 

potential h d i n g  sources. 

Why didn’t the Resort request to intervene in the earlier rate case once it learned 

what was happening? 

By the time we discovered what was really going on with the settlement agreement, it 

was late in the rate case, and it was also clear that the closure could not move forward 

until Black Mountain addressed its contractual obligations under the Effluent Delivery 

Agreement with the Resort. The Resort felt it could work out those issues directly with 

Black Mountain. 

Why did the Resort request to intervene last summer? 

The Resort intervened because BHOA was threatening to go back to the Commission and 

use the Commission’s authority in an attempt to terminate Black Mountain’s Effluent 

Delivery Agreement obligations to the Resort. The Resort wanted the opportunity to 

present evidence regarding the Resort’s interests that was not provided to the 

Commission by the parties in this case before the Black MountainBHOA settlement 

agreement was adopted by the Commission. The Resort also regrets how its role in 

negotiations regarding potential plant closure have been presented by other parties, and 

wants the opportunity to provide evidence to the Commissioners of its significant efforts 

to find a resolution. 
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Q16. What alternatives were considered by the Resort to meet the BHOA objectives? 

A16. We have considered a number of alternatives, both in the group meetings that we held 

with the BHOA and Black Mountain, and also internally with the Resort’s advisors. I’ll 

describe the alternatives generally, but Tom McCahan and Dean Hunter will provide 

additional detail in their direct testimony. Generally, there were three categories of 

alternatives considered. First, we considered whether the Resort could simply operate 

without the treatment plant’s water supply by implementing hrther conservation 

measures or even possibly not overseeding one or both courses during the winter months. 

Second, we considered replacement water supplies. Third, we considered possible 

replacement of the treatment plant with a new plant near the Resort. 

Q17. How many more group meetings were held that included representatives of the 

BHOA and Black Mountain? 

AI7. We had two large group meetings with BHOA and Black Mountain, with periodic written 

correspondence, phone calls and side meetings between various parties. In addition to 

meeting with the large group, the Resort met separately with Black Mountain, the Town 

of Carefree once, the City of Scottsdale on at least two occasions, and had numerous 

meetings with Resort staff and our hired consultants regarding potential solutions. 

QlB. What physically available water supplies were identified in the area of the Resort? 

A18. We looked at groundwater options. The Boulders is located in the foothills of mountains, 

so there is not much groundwater available in this area. We identified one well in 

Carefree referred to as Carefi-ee Well #6 that we believe would have enough capacity to 

replace the water we currently purchase fiom Black Mountain. Well #6 is a high-arsenic 

well currently used by another golf course that could be used if an agreement could be 

reached with the well owner. The Resort would need to construct a new pipeline to 

transport water from Well #6 to the golf course irrigation lake. However, the Resort’s 

RWDS Agreement with Scottsdale prohibits the use of groundwater on most of the 

Resort’s golf course areas. 
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Q19. 

A19. 

Q20. 

AZO. 

Q21. 

A21. 

Are there any other physically available supplies? 

Yes. We looked at whether we could purchase more RWDS water kern the City of 

Scottsdale. Tom McCahan will testify about this alternative, although I am also familiar 

with the RWDS discussions, including the possibility of an exchange of pipeline capacity 

with Desert Mountain. We also had conversations with the City of Scottsdale regarding 

whether potable water could be made physically available through existing potable water 

distribution pipes to the Resort that would be sufficient to replace the treatment plant 

supply. However, City staff members have informed the Resort that the City is unwilling 

to provide potable water except on a temporary, emergency basis. Use of potable water, 

if ever allowed, could require the payment of a one-time water resources development fee 

for the amount of water committed, and the rate would be the City's potable rate. 

Are there any other physically available supplies? 

Not that I am aware of. We looked at the new Cave Creek wastewater treatment plant on 

Carefree Highway, which would require construction of an approximately four-mile-long 

pipeline through rocky terrain. But we learned the treatment plant does not have 

available effluent, and will not have any for the foreseeable future. 

You also mentioned considering a new wastewater treatment plant? What was 

considered there? 

First, let me say that I am not an expert in wastewater treatment plants. We understood 

from inquiries, however, that it should be technically possible to install a small new 

efficient wastewater plant that would be fully enclosed and that could partially treat 

wastewater before sending a more concentrated waste stream to Scottsdale for further 

treatment. The new plant could still send treated water to the Resort for use at the golf 

courses. This was an intriguing idea. In order to investigate this option, we conferred 

with Black Mountain regarding the possibility of the Resort providing a nearby parcel of 

land it owns to Black Mountain for such a new plant. I will leave it to Black Mountain to 

explain their thoughts on this alternative. 

- 9 -  



-_ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Q22. Has the Resort decided not to pursue any of these alternatives further? 

A22. No, the Resort is still considering options, but has been unable so far to find a 

replacement water supply that is available and acceptable from a cost standpoint. The 

Resort also expects Black Mountain to contribute financially to a solution if the contract 

would be terminated prior to March 202 1. 

Q23. Does this conclude your direct testimony? 

A23. Yes. 
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VIA FACSIMILE: 480-488-9623 

4 May, 2001 

Robert Hanus ' 

President 
WET Inc. (Western Environmental Tech.) 
P.O. Box 4752, 
Cave Creek, Arizona, ,8533 1 

RE: Efilaent Delivery Agteement 

Dear Robert 

As requested, please find attached Efffuent Delivery Agreement for the Black Mountain Sewer 
Corporation as requested. Please read carefully and ensun you understand in detail this agreement and 
that you govern yourself and your company in accordance with this agreement at all times. If at my time 
you find that you cannot meet the conditions outlined in this agreement, please ensure that you contact 
myself or Graham Syrnmonds immediately or in anticipation of such an event. 

Sincerely, 
t 

BLACK MOUNTAIN SEWER CORPORATION 

Trevor T. Hill P.Eng 
President 

G ~ M Z I  SymmondS - VP Engineering - BMSC 

Om Carefree Piaea 
Box 731 

S u L  A2.38800 N. Skiswlnder Or. 
Carefree. AZ 85377 

Tebphom: 4BMBBsl52 Fecsirnik 480-488-8573 . .  
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i‘ EFnuENT DELKVERY AGREEMENT 

THIS EFFLUENT DELIVERY AGREEMENT (this ”Agreement”) is made this - day 
of March, 2001 between THE BOWERS CAREFREE SEWER CORPORATION, an Arizona 

corporation (“BCSC’’), and BOULDERS JOINT VENTUE, an A-rhna general partnership 

(‘Vser”), sometimes referred to hedn as a “Party“ or collectively as the ‘‘Parties,’’ for the purposes 

and considenition set forth hinafier. 

RECITALS: 

A. BCSC owns and operates certain wastewater collection and treatment facilities and 

holds a certificate of convenience and necessity granted by the Arizona Corporation Cornmission 

(the ‘‘Commission”) authorizing BCSC to provide sewer utility seMce within portions of the Town 

of Care& and the City of Scottsdale, Arizona, including the sale of treated effluent rEfZuent”) 

resulting from the operation of BCSC‘s treatment facilities. 
( 

B, User owns and operates a destination mrt in north Swttsdale commonly known as 1 

The Boulders Resort and Club (“the Resort”). Tbe Resort includes a hotel, clubhouse, pool, tennis 

courts, various l m w  areas and two 18-hde championship golf courses (the “Golf Courses”), 

and is located within BCSC‘s certificated servjce territory. 

C. At the present time, BCSC operates a single wgstewater treatment plant known 8s 

the Boulders East Plant. This treatment plant currently has a permitted capacity of 120,000 gallons 

per day (“gpd”). BCSC intends to seek appmvid to increase the treatment plant’s permitted capacity 

to 150,000 gpd. The remainder of BCSC’s WBStewaler is delivered to the City of Scottsdale for 

treatment. 

D. BCSC currently delivers all of the Effluent produced by the Boddeh esst Plant to 

the Resort, pursuant to that certain Agreeamt, dated March, 18¶ 1986, as arnended”by that certain 
; .1 

i F h t  Amendment to Agreement, dated March 18, 1996. The Resort utilizes the EflEluent for 
! 



irrigation and maintenance of the turf, trees, shrubs and other ]landscaping at the Golf Courses, for 

the filling and refilling of storage reservoirs at the Golf Courses, and for related exterior uses. 

E. The Parties desire to enter into a new agreement m order to modify certain terms arid 

conditions, which shall sugersede and replace the existkg agreement, as amended. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 

which is hereby acknowledged, the Parties covenant and agree as follows: 

AGREEMENTS: 

1. purchase and Sale of Effluent. BCSC agrees to sell and deliver and User agrees to 

purchase and accept delivery of all Effluent generated by the Boulders East Plant subject to the 

terms and conditions set forth hereinafter. 

2. Service and Deliverv of Effluent. BCSC shall deIiver and User shall accept Efnuent 

as follows: 
i 

(aj Ouantitv of Effluent. BCSC shall deliver to the Resort all Effluent generated 

by the operation of the Boulders East Plant (or a new wastewater treatment facility which may be 

constructed by BCSC as Contemplated herein). In the event the treatment capacity of the Boulders 

East Plant is i n c d  to a capacity greata than 150,000 gpd, or a new wastewater treament 

facility is constructed by BCSC to replace the Boulders East Plant which produces Effluent in a 

quantity that is greater than 150,000 gpd, BCSC shdl entm into good faith negotiations with User 

for the purchase by User of amounts of Eilluent in excess of 150,000 gpd. ?he foregoing 

notwithstanding, nothing herein shall require BCSC to deliver Effluent to User in amounts in excess 

of 150,000 gpd. 

0) Quality of Effluent. The Effluent delivered by BCSC shall meet all 

applicable Federal, State of Arizona, and local health and safety standards for non-potable water 

supplied for M i n i g a t i o n  and other exterior uses contemplated in this Agreement. BCSC makes no , (  
i, 
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I 
representations or w m t i e s  With respect to any chruact&shc of the Effluent which is not 

specifically addressed by the applicable standards or the c m n t  muse pennit held by the User with 

respect to the EiTIuent BCSC makes no repwnW*on or waffanfy that the Effluent is sr;litable for 

any purpose intended by User and use of the EflEluent for any purpose is at the sole risk of the User. 

(c) Metered Deliveries: Deliverv Point. AI1 deliveries of Effluent to User shall be 

metered. The meter is presently located immediately adjacent to the Bodden East Plant, which 

SUI constitute the point of delivery. BCSC shall be r-wile for the maintenance, repair and 

replacement of all facilities on BCSC's side of the meter as well as the meter, and User shall be 

responsible for the maintenance, repair and replacement of all fiicilities on User's side of the meter. 

The l o d o n  of the meter may be changed by the mutual agreement of the parties. The User shall 

pay all costs associated with the maintenance, testing and certification of the meter. 

(d) Service interruptions bv BCSC. BCSC shall use its reasonable efforts to 

provide a continuws level of service to User. In the event service is to be temporarily discontinued, 

BCSC shall promptly notify User of the partidm c ~ c u r n s ~ c e s  and the estimated length of time 

during which service will be discontinued. BCSC shall make reasonable efforts to resume normal 

service as quickly as possible. 

(e) ServiceIntem~~tionsbvUser. In the event User is unable to accept 

deliveries of EBuent, User shall pay BCSC as if such Effluent had been delivered in Bccordance 

herewith and shall M e r  pay BCSC the reasonable costs incurred by BCSC to dispose of such 

Efllluent. In the event of a temporary intenuptkm of the ability of User to accept Effluent, BCSC 

shall cooperate with User to minimize the amount of Efnuent which cannot be accepted by BCSC. 

User shall make reasonable efforts to resume acceptance of deliveries of effluent as quicwy 8s 

possible. 

3. charges for Efnuent The charge for all Emuent delivered to User hemunder shall 

3 



be determined from time to time by the Commission in connection with a general rate proceeding or i 

similar proceeding in which all of BCSC‘s rates and charges for sewer utility service are determined 

in acwrdmce with applicable laws and regulations. BCSC shall promptly notify User of all requests 

for modification of the charge for Effluenb and shall provide User, at User’s cost, with a complete 
\r. 

copy of all requests for rate increases or other rate adjustments, including the application, pre-filed 

testimony and supporting schedules and other exhibits. Ethe ConUnission at any time de-tariffs 

eauent service or ceases to consider such service a regulated service subject to the Commission’s 

jm*sdiction, the charge for EBuent delivered to User shall remain the tariffed charge for at least one 

year, after which time BCSC may modify the charge for Effluent without Commission approval 

provided that BCSC and User shall negotiate such modification in good faith. All such charges 

shall be subject to the provisions of Paragraph 12(a), below. 

4. Pawent for Efnuent Service. User shall be billed for and shall pay for Effluent on a 

quarterly basis based on the metered quantity of Eflluent delivered to User during the preceding 

calendar quarter plus the amount of any EBuent which BCSC made available but User was unable 

to accept during such calendar quarter. All amounts payable by User to BCSC bereunder shall be 

due and payable within twenty-five (25) days of receipt of invoice, and any payment not received 

within such time shall be considered delinquent and be subject to any late payment penalty 

authorized by the Commission. 

5. Changes to Efnuent Standards. In the event that material changes are made to the re- 

use permit held by the User, or to an Aquifer Pmtection Pennit, or to the quality standards 

applicable to Effluent used for turf irrigation and related purposes, BCSC shall notify User of those 

modifications to the facirity h m  which the Effluent is provided or to any retainage features which 

are required to ensure that such new standards are met. At the option of the User, User shall {a) pay 

the reasonable costs of such modifications which are required to be made to the facility or retainage 
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I 
feature for the purpose of complying with the new permit requirements or effluent re-use standards, 

or (b) termhate this agreement in accordance with Paragraph 12. 

6. BCSC's Covenants. BCSC covenants and qpxs that BCSC will: 

Operate the Boulders East Plant and the related pipelines, pumps and 

facilities so as to allow the production and delivery of Effluent to User; 

Maintain in good standing and renew when appropriate all pennits and other 

regulatory approvals necessary for purposes of subparagraph (a); 

Make such repairs, upgrades and hprovements to the Boulders East Plant 8s 

may be necessary in connection with subparagraph (a); and 

Not resbjct, reduce or othewise limit the quantity of Effluent produced by 

the Boulders East Plant or take any action that would reduce the plant's 

treatnzent capacity except as otherwise provided for in this Agreement. 

The obligations of BCSC under this Paragraph shall terminate if physical conditions at the Boulders 

East Plant or any laws, regulations, orders or other regulatory requirements prevent or materially 

limit the operation of the Boddm East Plant or render the operation of such plant uneconomic. I f  

economic considerations, technical requiremaG or regulatory changes require BCSC to close or 

relocate the Boulders East Plant, BCSC will attempt, in good faith and to the extent technically 

feasible, to relocate the Boulders East Plant or construct a new wastewafer treatment plant at a site 

that is a dose as reasonably possibk (taking into acEozIIlf the economics of such relocation or 

construction) to the Golf Courses. In the event the Boulders East Plant is relocated or a new facility 

constructed, User will be responsible for the costs of constructhg additional pipelines and other 

facilities necessary to transport the Effluent fkom such new localion to the Resort's delivery point, 

which upon request of BCSC shall be considered a contribution in aid of construction. BCSC shall 

be solely responsible for all costs and expenses resulting fi-om the freatment of such pipelines and I 
! 
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facilities as contributions in aid of construction, including (without limitation) (i) costs relating to 

any easements for pipelines and fbciities; (5) costs relating to meter relocation; (E) costs relating to 

nuiintemince and =pair of the pipelines and facilities; and (iv) any income taxes. In the event the 

relocated or new facility has a larger Capacity than the Boulders East Plmc User &ail have the right 

to p m b  a maximum amount of 250,000 gpd of effluent. For the purposes of this provision, the 

term ''uneconomic" means that the costs and expenses refating to the treaiment and delivery of 

Effluent, including applicable overheads, would exceed the market price for ef€lrrent used for golf 

coufse irrigation and similar purposes in Maricop County. 

7. User's Covenants. User covenants and agrees that User will: 

(a) Operate, repair and maintain its storage takes, pipelines, and other facilities 

used in connection with the kinsportation and storage of Effluent provided 

hereunder in accordance with alI applicable laws and regulations; and 

Wntdn in good standing aad renew when appropriate dl permits, including (b) 

but not limited to Aquifer Protection Permits, and other approvals necessary 

for User to receive delivery of, store a d  utilize Efnuent for turf irrigatiorz 

exterior landsape watering and similar uses. 

8. Limitations on Efftuent Use. User u~vemnts and agrees that a l l  Effluent delivered 

to User pursuant to this Agreement shall be used by User in connection with the Resort. User shall 

not make any cbanges in the nature of the use of the Effluent nor make any application for 

changes or amendments to the permit governing the use of the Effluent by the User, which 

changes or amendments may deet BCSC's operations, Without the express written consent of 

BCSC. User shall not transport Effluent to any location outside of BCSC's certificated service 

territory, nor  hall User sell or agree to sell Effluent to any other person or entity, 
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9. Indemnity. 

(a) Indemnification of User. Subject to the 1imitatiOnS set out herein, BCSC 

shall indemnifl, protect, defend (with regal counsel acceptable to User) and hold User harmless 

from, and upon demand shall pay or reimburse User for, any and all d a h s ,  actions, costs, fees, 

expenses, damages, environmental investigation costs, obligations, penalties, fines and liabilities 

(including, without limitation, reasonable attorneys’ fees and court costs) arising out of any breach 

or default in the performance of this Agreement by BCSC or caused by any act, neglect, fault or 

omission of BCSC or its agents, contractors, employees or servants. User shall not seek 

indemnificaton from BCSC for any and a l l  claims, actions, costs, fees, expenses, damages, 

environmental investigation costs, obligations, penalties, fines and liabilities (including, without 

limitation, reasoaable attorneys’ fees and murt costs) arishg out of the use of Effluent by the User 

or resulting ftom any characteristic of the Effluent which is not specifically addressed in the I 

standards which me applicable to the Effluent. 

(b) Indemnification of BCSC. User shall i n d d @ ,  protect, defend (with legal 

counsel acceptable to BCSC) and hold BCSC harmless from, and upon demand shall pay or 

reimburse BCSC for, any and aU claims, actions, costs, fees, expenses, damages, environmenfaI 

investigation costs, obligations, penalties, fines and liabilities (including, without limitation, 

reasonable attorneys’ fees and court costs) arising out of any breach or default in the performance of 

this Agreement by User or c a d  by any act, neglect, fault or omission of User or its agents, 

contractors, employees or servants. 

IO. Force M a i m .  Neither Party to this Agreement shall be IiabIe to the other for 

failure, defirut or delay in performing any of its obligations hereunder, other than for the payment of 

money obligations p i f i e d  herein, when such fi\ilure, defbult or delay is caused by strikes or other 

labor problem, by forces of nature, unavoidable accident, fire, acts of  the public enemy, 



! 
interference by civil authorities, passage of laws, orders of the cout., delays in receipt of materials, 

or any other caw, where such cause is not within the control of the Paty  affected and which, by 

the exercise of due diligence, such Party is unable to prevent. Should my of the foregoing occur, 

the P&es hereto agree to proceed With diligence to do what is reasonable and necessary so that 

each Party may perform its obligations under this Agreement. 

1 1, m. This Agreement shdl remain in effect for a period of twenty (20) years from 

the date on page one of this Agreement, unless earlier terminated 8s provided under Paragraph 12, 

below. After the expiration of the initial twenty (20) year tenn, this Agreement shdl be 

automatidy renewed for successive five (5 )  year terms unless a Party provides written notice to 

the other Party of its election to terminate the Agreement, which notice shall be provided no less 

than one (1) year prior to the renewal of the Agreement. 

12. Termination of Aareement. 

(a) Rate Increases. In the event that the charge for Effluent delivered to User 

under this Agreement increases by more than twenty-five percent (25%) above the charge in effect 

at the time of any increase in tbe charge for Efnuent or, in the alternative, increases by more than 

fifty percent (50%) within any five-year period, User, in its sole discretion, may terminate this 

Agreement by providing notice of its intent to termbate to BCSC on or before sixty (60) days from 

the date on which the increased c h g e  becomes effative. If such notice is given, this Agreement, 

and all rim and obligations hereunder, shall terminate without finther action one hundred twenty 

(120) days fbm the date such notice is delivered to BCSC. In the event that User elects not to 

exerch its right to terminate this Agreement foUoWing any increase in the charges fbr Efnuent, 

User shall not waive its right to terminate based on &tare i n m s  in charges. 

(b) Termindon for Breach. Either Party may terminate this Agreement in the 

event of a breach or anticipated breach of a materid tenn or condition by the other Patty. En such i 
i 
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event, the Party contending that a breach has or will OCCUT shall promptly provide notice &emf to 

the other Party, and shall initiate peedings in accordance with Paragraph 14, below. 

(e} Termination for Efauent Oualitv Chanaes. lf User elects not to pay for those 

modifications to the Esst Boulders Plant necessary to ensure the Effluent Continues to meet changes 

to the quality standards applicable to the Efflwnt, this Agreement may be teamhated by BCSC 

upon I20 days written notice to User by BCSC. 

13.  Notices. Any notice required or permitted to be given hereunder shalJ be in writing 

and directed to the address set forth below for the Party to whom the notice is given and shall be 

deemed delivered (i) by personal delivery, on the date of delivery, (i) by first class United States 

mail, three (3) business days after being mailed; or (ii) by Federal Express Corporation (or other 

reputable overnight deIjvery service), one (1) business day after being deposited into the custody of 

such Senice. 

1 If to BCSC to: Trevor Hill 
Suite 201,1962 Canso Road, 
Sidney, British Columbia, 
Canada V8L N 5  

with a copy to: Algonquin Power Income Fund 
do Peter IGunpian 
Algonquin Power Corporation, Inc. 
#2 10,2085 Hurontario Street 
Mississauga, Ontario L5A 4G1 

if to User to: Boulders Joint Ventwe 

1950 Stemmom Freeway, Suite 6001 
Dallas, Texas 75207 
Attention: Legal Department 

do Wyndham Intemaficmal, Inc. 

Any Party may designate another address for notices under this Agreement by giving the other Party 

not less than thirty (30) days advance notice. 

14. Dim& Resolution. 

(a) Good Faith Nenotidons. For the purpose of dispute resolution, each Party 
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shall designate an 05cer or employee to act as its representative (hertzizdlm, “a Designaid 

Representative”)). A Party that believes a dispute exists under this Agreement will first refer the 

! 

dispute to the Designated Representatives of the Parties for resolution. The Desiguated 

Representatives will personally meet and attempt in good faith to resolve the dispute. If the 

Desienafea Representa&ives cannot resolve &e dispute within thirty (30) days, a Party that still 

believes a nispUte requires resolution shall avail itself of the provisions of subparagraph (b), below. 

(b) Arbitration. If a Party still believes a dispute requires resolution after 

following tbe p r o d m s  of subparagrstph (a), that Party shall provide a detailed written notice of 

dispute to the other P q  Setting forth the nature of the dispute and requesting that the dispute be 

determined by means of arbitration. Immediately following such notice, the dispute shall be 

submitted for and settled by binding arbitration adrninstered by the American Arbitration 

,W&ation C‘AA”’) under its Commercial Arbitration Rules before a single arbitrator. Judgment 

on the award rendered by the arbitrator may be entered in any court with jurisdiction. 
i 

(e) Other Remedies. The preceding subpmgraphs me intended to set forth the 

primary procedure to resolve ali disputes under this Agreement. It is expected that all disputes that 

would traditiody be resolvable by a law couft would be resolved under this procedure. However, 

the Parties recognize that certain business refationships could give rise to the need for one or more 

of the Parties to seek eQuitable remedies Erom a court that w m  ttaditionally available from an 

equity court, such as emergency, provisional or summary relief, and injunctive relief. Immediately 

following the issuance of any such equitable relief, the Parties will stay any further judicial 

proceeding pending arbitration of all underlying claims between the Parties. The Parties also 

recognize that the Commission may have primary jurisdiction over certain issues that may arise 

between and among the Parties that relate to the provision of public utility service. Accordingly, 

this paragraph is not intended to prohibit a Patty from bringing any such issues to the Commission 
I 
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for resolution or from taking any position at the Commission that would not be inconsistent with or 

baned by this Agreement or by collated estoppel, res judicata or other issue or fact preclusion 

15. Attorneys’ Fees. In the event either Paly hereto employs legal counsel or brings a 

judicial action or any other proceeding agaiast the other Party to enforce any of the terms, CovenaDtS 

or conditions hereof, the prevailing Party in such action or p r o d i n g  shall be entitled to recover its 

reasonable attorneys’ fees and costs from the other Pm, and in the event any judgment is secured 

by such prevaiIing Party, all such attorneys’ fees and costs shall be included in such judgment. Any 

arbitration shall be considered ajunicial action for the purposes of this paragraph. 

16. Resort Accommodations. From time to time, and subject to availability, User shall 

make accormnodations at the Resort available to visiting representatives of BCSC at the best 

available corporate rate then offered by the Resort. BCSC’s rights under this Paragraph shall be 

strictly limited to the use of  accommodations for business purposes. 
i 

17. Amendments and Waiver of Conditions. No waiver by either P W  of any breach of 

this Agreement by the ofher Parfy shall be co- as a waiver of any preceding or succeeding 

breach, This Agreement may be amended only in Writing and may not be amended or modified by 

any part performance, reliance or course of dealing. 

18. Additional Acts. The Parties agree to execute promptly any other docummts and to 

perform promptly any other acts 85 may be reasonably required to effectuate the purposes and intent 

of this Agteement. 

19. Succes~ors and Assinns. This A g ~ ~ ~ n e n t  shall be binding upon and inure to the 

benefit of the successors and assigns of the Parties. This Agreement together with all rights, 

obligations, duties and privileges arising hereunder, may be assigned by either Party without the 

. ‘  I consent of the other Party. If either Party assigns its interest hereunder, then such assignment shall 



f be set forth in a Written document executed by the assignor and assignee, which document shali 

contain an express assumption by the assignee of all obligations of the assignor under this 

Agreement. The foregoing n o t w i ~ ~ g ,  the failure of an assignee or other successor in interest 

to execute and deliver such Written document shall not terminate or otherwise limit the rights of the 

non-assigning Party hereunder. 

20. Governinn Law. Severability. This Agreement shall be governed by, construed and 

enforced in acwrdance with the laws of the State of Arizona. If a court or governmental agency 

with jurisdiction determines that any provision of this Agreement is unenforceable, illegal or 

contrary to any applicable law, regulation, regulatory order, or tat%€, then such provision shall be 

severed from this Agreement. in such case, the remainder of this Agreement shall m a i n  in effect 

if both Parties can legally, practicably, and c0mn;lerCially continue Without the severed provision. 

21. Construction. The terms and provisions of this Agreement represent the results of 

negotiations between BCSC and User, neither of which have acted under any duress OT compulsion, 

whether legal, economic or otherwise. Each Party has had the MI opportunity to review and 

understand the legal consequences of this Agreement. ConsequentIy, the terms and provisions of 

this Agreement should be interpreted and constmed in accordance with their usual and customary 

meaning, and BCSC and User each waive the application of any rule of law providing that 

ambiguous or conflictiag terms or provisions are to be interpreted or construed against the Party 

whose attorney p r e p d  this Agreement. 

22. Inteaation. The terms of tkis Agreement supersede all prior and contemporaneous 

oral or written agreements and understandings of BCSC and User with respect to its subject matter, 

all of which will be deemed to be merged into this Agreement This Agreement is a finaI and 

wmpIete integration of the understandings of BCSC and User with respect to the subject matt= 

hered If there is any specific and direct conflict between, or any ambiguity resulting from, the 
1. 
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t '  
z&;.d pmGons of this Agreement and the terms and provisions of any document, instrument, 

agreement executed in connection with or fktherauce of this Agreement,'the term, 

;'~-mst, instrument, letter or other agreement will be interpreted in a manner consistent 
i .  

, .  

;e , g d  intent of this,Agreement. . 
. .  ... 

p:. .:. 
Headings and Captions, . .  The headings' and captions of, this Agreement are fbr 

$<.. 

&y and are not intended' to b i t  or define 'the meaning .of any provision of this 
. .  . . . . .  :;.. , ' 

. .: 
. This Agreement may be executed in any number of counterparts, each 

p 'executed and delivered, shali be deemed an origind, but all of which when taken 

I cbnstitute one binding contract and instrument. 

1 .  

WHEREOF, BOULDERS CAREFREE SEWER COMPANY and 

DINTVENTURE, have caused this Agreement to be executed on their behalf by 

$zed representatives as of tbe day and year first above written. 

* f ' .  
,: - < i -. 

ty 
:: : 

B O W E R S  CAREFREB SEWER 
CORPORATION, an Arizona corporation 

BOULDERS JOMT VENTURE, 
an Arizona general partnership 

By: PAH GP, LNC. 
A Delaware corporation 

. .  . .  ... . .  . .  . . .  . .  

. .  
.... .. . . .  

I-.:. . . 
1 .  
':.- , ' . .  

. .  .. . . h .  .. 
. . .  . . .  
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b 1 i Ref. Res. No. 3553 

Agreement No. 92OOO4 

PIPELINE CAPACITY AGREE- f ldc  -. 
BY 

AGREEMENT ("Agreement") is entered into as of 
,1992, by and between the CITY OF SCO'ITSDALE, 

an Arizona municipal corpojation ("City*), and BOULDERS JOINT VENTURE, a joint 
venture formed under the Arizona Uniform Partnership Act ("Owner"). 

A. On February 12,1991, the City and Desert Mountain Properties ("DMP") and 
Carefree Ranch Water Company entered into the Agreement No. 900083 (the "RWDS 
Agreement") which set forth, among other things, the respective obligations of the City and 
DMP with respect to the construction of a reclaimed Non-Potable Water distribution system 
known as the RWDS. when constructed and operational, the RWDS will enable the City 
to supply Non-Potable Water for irrigation purposes to the equivalent of approximately 
twenty 18-hole golf courses located north of the Central Arizona Project ("CAP") canal. 

B. The RWDS Agreement provides, among other things, that certain owners of 
property may purchase from the City the right to receive a share of the 20 million gallon 
per day transmission capacity of the RWDS. 

C. The City desires to have golf cuu~ses watered to the maximum extent possible 
with Non-Potable Water and therefore desires that the Owner purchase capacity in the 
RWDS to transport Non-Potable Water through the RWDS for use on the Property. 

D. The City Council has found and determined that this Agreement: (i) is 
combtent with the City's General Plan, as amended; (3) is in the best interests of the 
health, safety and general welfare of the City, its residents and the general public; and (iii) 
is entered into pursuant to and constitutes a present exercise of the police power by the 
City. The assurances provided herein by the City and the Owner to each other have been 
provided pursuant to and as contemplated by Arizona statutes, bargained and in 
consideration for the undertaking of obligations of the parties as set forth herein and are 
intended to be and have been relied upon by the parties to their detriment 

NOW, THEREFORE, in consideration of the foregoing premises and the mutuaI 
promises and agreements set forth herein, the parties hereto state, confirm and agree as 
follows: 

AGREEMENT: 

1. DEFINITIONS. 

1.1 "Additional Pumps" means pumps that were identified in the plans, 
specifications and working drawings for the RWDS prepared by NBS/Lowry and approved 



by the City on September 5,1991, and September 10,1991, that were not installed at initial 
comtruction of the RWDS including all msts related to their installation. 

12 "Force Majeure" means acts of God, fie, flood, shortage of labor, material 
or power, strikes, war, insurrection, mob Violence, contested easement, right-of-way or fee 
acquisition, or other -- causes beyond the control of - the City which delay construction of the 

- Rrns. 
13 "Main Line" meam a p i p h e  extending from the RWDS T d  Line to a 

meter on the Property and any and all valves, booster stations and other facilities associated 
directly with the Main Lhe. 

1.4 Won-Potable Water" means 1) Surplus CAP Water withdrawn from the CAP 
c a d ,  treated effluent from the Wastewater Treatment Plant and a combination of these, 
subject to the terms of this Agreement, and 2) any other non-potable water available to the 
City which the City chooses to make available to Owner through the RWDS subject to the 
terms of Section 4.2. 

15 %-operty" means that parcel of land to be served by the RWDS pursuant to 
this Agrexment and that is described in the legal description attached hereto as m i b i t  "A". 

1.6 "RWDS" means the reclaimed water distribution system that will be 
comtructd by the City in accordance with the plans, specifications and mrking drawings 
prepared by NBS/Lowry and approved by the City on September 5,1991, and October 10, 
1991, and all Main Lines dedicated to &e City. 

1.7 "RWDS Trunk Line" means the primary transmission line of the RWDS, 
planned to be located dong Pima Road from the vicinity of the CAP canal to Cave Creek 
Road 

1.8 "Surplus CAP Water" means (i) CAP water made available by the Central 
Arizona Water Conservation District ("CAWCD") to the City in excess of the City's 
entitlement under its subcontract for municipal and industrial water dated October 15,1984, 
as amended from time to time (including amendments to add amounts of CAP water that 
may be assigned to the City) (the "Subcontract") and (ii) CAP water made available to the 
City by CAWCD under a contract or contracts for interim water, only to the extent of the 
volume of such interim water in excess of the volume of the City's entitlement under the 
Subcontract; and (iii) such other CAP water made available to the City by CAWCD which 
the City determines is available for delivery through the RWDS. 

1.9 "Wastewater Treatment Plant" means a wastewater treatment plant to be 
constructed by the City at a location north of the CAP canal, which will be a source of 
effluent for the RWDS, as more particularly described in the City of ScottsdaIe Five Year 
Capital Improvement Plan, dated June 3, 1991, as amended from time to time, and as 
approved by the City's electorate on November 7,1989. 



\-  
L 

2. CONSTRUCIION. OP ERATION ANn M A l " A . N C E  

2.1 Construct ion of RWDS The City intends to and shall use its best efforts to 
cause the RWDS to be constructed in substantial accordance with plans, specifications and 
working drawings prepared by NBSlLOwry and approved by the City on September 5,1991, 
and October 10,1991. If the City fails to Commence construction of the RWDS for any 
reason by September 1,1992, subject to delays caused by DMP or by Force Majeure, then 
this Agreement shall terminate. Once commenced, the City shall diligently pursue 
ConstrUCtion of the RWDS to completion. In case of termination pursuant to this section, 
Owner shall be entitled to a refund of all payments made by Owner to the City under this 
Agreement. The City shall invest d funds received under this Agreement in the manner 
permitted for municipal funds by law. Upon refund of Owner's payments pursuant to this 
section, Owner shall be entitled to interest at the rate that the City earned on the funds as 
applied to the entire refund amount. The Owner acknowledges that the City will use the 
payments made by Owner pursuant to Section 3 of this Agreement to pay the costs of 
constructing the RWDS as incurred. Owner hereby disclaims any and all interest in the 
plans, specifications and working drawings prepared by NBS/hwry and Owner agrees not 
to take any action to inhibit the City's right to use the plans, specifications and wurkhg 
drawings prepared by NEWLOwry. 

2.2 of Comtnztbu. Constructionof the RWDS 
shall be deemed to "Commence" on the date the City has fully executed an agreement with 
an entity to serve as a contractor for the construction of any part of the RWDS Trunk Line. 
Construction of the RWDS shall be deemed "Cbmplete" on the date the RWDS (excluding 
the Main Lines) has been fully tested and is operational for the purposes for which it is 
intended. 

23 Omration and M a m m n c e  of RWDS . The City shall operate and maintain 
the RWDS, the Main Lie, and the 8 million gallon reservoir according to normal and 
customary City practices and in accordance with all applicable law, including but not limited 
to, reconstruction, alteration, repair and replacement of any and all components and any 
additional construction related to matters contained in this sentence. The cost of these 
activities and other costs, all of which are described in Eihibits B-1 and B-2, except the cost 
of acquiring and installing the Additional Pumps, s h d  be paid by the City from those rates 
to be charged to all customers of the RWDS. Owner agrees that all operational decisions 
concerning the RWDS shall be entirely at the City's discretion, subject to the City's 
obligations under this Agreement. 

2.4 PWDS O-Derat in? Account . The City shall establish a separate fund to 
amount for revenues and expenditures of the RWDS ("the RWDS Operating Account"). 
Au payments made pursuant to Section 5 and Exhibits B-1 and B-2 of this Agreement shall 
be deposited in the RWDS Operating Account. Following completion of the RWDS any 
monies collected from persons who have purchased capacity in the RWDS, over and above 
any payments due to the City, DMP and other owners of RWDS Capacity who have 
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assigned capacity to the City pursuant to Section 16 of this Agreement, shaU be deposited 
by the City in the RWDS Operating Account to be used for any purpose related to this 
Agreement as provided in Section 2.3 and Exhibits B-1 and €3-2 hereof. 

25 0-ce of Wastexater Tr- Plant. 
The City and Owner are entering into this Agreement with the understanding that the 
Wastewater Treatment-Rant is to be an important supplier of Non-Potabk Water to the 
RWDS. Accordingly, pursuant to the provisions of the City of Scottsdale Five Year Capital 
Improvement Plan, dated June 3,1991, as amended from time to time, and as approved by 
the Citfs electorate on November 7,1989, the City intends to and shall use its best efforts 
to construct, operate, repair and maintain the Wastewater Treatment Plant with an initial 
capacity of approximately 4.5 mgd. 

- =- 

imim ion of Rj&& Owner shall have, by virtue of this Agreement, no rights, 
privileges or obligations whatsoever with regard to the design, consboction or testing of the 
RWDS, except as specifically provided in this Agreement. 

. .  2.6 

3. NTS BY OWNE R FOR RIGHTS UNDER TH IS AG REEMENT. 

Concurrently with its execution of this Agreement, Owner shall pay to the City, in 
cash (by Wire transfer) or cashier's check, Three hundred forty-seven thousand two hundred 
ffity-one dollars ($347,251), as adjusted as shown on Bhi i i t  "(2' attached hereto, for 500,000 
gallons per day of transportation capacity in the RWDS ("owner's RWDS Capacity"). This 
dollar amount has been calculated pursuant to Exhibit "C' attached hereto. 

4. WATF,R SUPPLY, 

4.1 De liv em Oblieations of CiN. Promptly following completion of Construction 
of the RWDS, and the Main Line from the RWDS to the Property, the City will deliver 
Non-Potable Water to the Property for only those purposes permitted in this Agreement 
in amounts as may be requested by Owner from time to time as set forth hereinafter, so 
long as the City determines that Non-PotabIe Water in the requested amount is available 
for delivery pursuant to this Agreement, but, except as provided in section 4.5 below, in no 
event in an amount greater than Owner's RWDS Capacity. 

4.2 NON-POTAB LE SUP PLY. If effluent is available from the Wastewater 
Treatment Plant for non-potable water purposes, as such availability is determined by the 
City in its sole discretion, Owners who have purchased capacity in the RWDS, including the 
City and DMP with regard to any capacity they have purchased or reserved in the RWDS, 
shall have priority for delivery of the effluent over persons or entities who have nor 
purchased or reserved RWDS capacity. The City will use its best efforts to make effluent 
from the Wastewater Treatment Plant available to the RWDS. When available, the City 
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may also deliver Surplus CAP Water in the RWDS. When there is insufficient Non-Potable 
Water to fully satisfy the demands of all owners of RWDS capacity, the City will docate 
the available supply proportionately among a l l  Owners based on the relationship of each 
h e r ' s  RWDS Capacity to the total available supply. If the City sells a total of more than 
20 million gallons per day (mgd) capacity in the RWDS, including the capacity reserved for 
the City's two golf courses, and there is insufficient Non-Potable Water available to fully 
saw t h e x m b d  of all owners of R W S  capaety; &en the-City shall alldcate Nofi-Fotable 
Water first to the owners of the first 20 mgd capacity, until either their total demand is met 
or the available Non-Potable Water is fully allocatd If after satisfying the demands of the 
owners of the first 20 rngd capacity, there is Non-Potable Water still available, it will then 
be allocated among the owners of the 21st and above mgd of capacity. The City shall 
decide, in its sole discretion, whether to sell more than 20 mgd in the RWDS. The City 
shd not deliver to the Property through the RWDS water that is not from the CAP canal 
or generated by the Wastewater Treatment Plant unless the Owner has agreed to receive 
such water and the City has first (i) tested the water to determine its composition to insure 
that it will not materially and adversely affect the Property, and (ii) provided Owner with 
fifeen days' written notice of its intent to use such water, which notice shall include the 
results of the water tests. 

4.3 UP POTAB LE SUPPLY, As a condition of the City delivering water 
through the RWDS to the Property, Owner shall (i) pay, or have previously paid, to the City 
a water resources development fee for an amount of water at least equal to the Arizona 
Department of Water Resources (ADWR) maximum annual potable water allotment for the 
intended turf use or, if such allotment does not exist, the expected annual demand for water 
to serve the uses permitted under Section 10 hereof, considering all applicable conservation 
requirements (the "annual allotment") (or if the City has no such fee, a payment of $2,000 
per acre foot of annual allotment increased annually by the Engineering News Record 
Construction Cost Index for Los Angeles or comparable index if this no longer exists) or, 
alternatively, (ii) transfer to the City the right to receive CAP water, in an amount equal to 
the annual allotment or (iii) a combination of (i) and (ii) equal to the annual allotment. 
In addition, Owner shall pay any water development fees, meter fees and any other fees 
required by City ordinances and codes at the time the fee payments are made, together with 
the installation of a connection to the City's potable system. Payment of the fees and/or 
transfer of CAP water may occur at any time prior to receiving any Non-Potable Water from 
the RWDS. The City will not deliver Non-Potable Water to the Property until the 
requirements of this section have been met. The combined total of potable and Non- 
Potable Water delivered by the City to the Property for the purposes permitted under this 
Agreement in any calendar year shall not exceed the amount of water for which the 
requirements of this section have been met, adjusted upward based on ADWR allowances 
for use of effluent. If Owner is entitled to use potable City water because the turf-related 
use was in existence and received potable water prior to the effective date of the City's 
water resource development fee ordinance, then the fee payment and CAP water transfer 
requirements in this section shall not apply and the turf-related use shall be considered to 
be "grandfathered." To the extent the requirements of this section are met either by 
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payment, transfer of CAP water or grandfathering, the City shall have the same duty to 
deliver potable water to Owner as it has to deliver potable water to other users for 
comparable purposes. In particular, the City shall deliver potable water to the Property for 
the purposes permitted hereunder in an amount equal to the difference between the 
owner's demand for Non-Potable Water (to the went  the requirements of this section have 
been met) and the amount of Non-Potable Water delivered by the City pursuant to Section 
4.1. The City rn~@yduck -&e -amou.nt-of-@Gt&le water to be -delivered under this section 
only if the City in the reasonable exercise of its discretion determines that public health, 
safety and welfare require it to reduce deliveries of potable water on a uniform basis to all 
non-essential industrial users of water throughout the City. 

4.4 ?he City hereby covenants that it will use its best efforts to assure 
that all Non-Potable Water supplied to the Property through the RWDS will meet or exceed 
the minimum quality standards set forth in all Arizona Department of Health Services, 
Arizona Department of Environmental Quality and United States Environmental Protection 
Agency standards and other applicabIe standards for effluent reuse for landscape irrigation 
of golf courses, common areas, parks, playgrounds and similar uses. The Ciry's compliance 
shall be such that neither the Property nor the reservoirs on the Property that hold the 
Non-Potable Water need to be fenced AU costs incurred in meeting the City's obligations 
under this section, including but not limited to additional construction, reconstruction, 
alteration, repair and replacement of components, operation, maintenance, overhead and 
loan amortization, shall be borne by the parties receiving water from the RWDS and paid 
though the rates cdda ted  as set forth in Exhibits 8-1 and B-2. These casts do not include 
costs of acquiring and installing the Additional Pumps. 

4.5 -w The City will deliver Non-Potable Water to the Property through 
the RWDS on a continuous and constant gaUons per minute basis over a twenty-four hour 
period in accordance with a request by Owner. Owner will give at least twenty-four (24) 
hours advance notice to the City of Owner's daily demands for the Non-Potable Water 
through the RWDS. Owner shall not be entitled to adjust its delivery requests more than 
one time each day. Owner is entitled to request less Non-Potable Water than Owner's 
RWDS Capacity and City shall not deliver more Non-Potable Water than Owner requests 
without owner's consent. Owner acknowledges that, because deliveries by the City will be 
on a constant twenty-four hour basis, it is necessary to provide a surge pond to regulate the 
flow of water between the time it is delivered by tbe City and the time the water is used for 
watering. Owner agrees to provide and maintain such a surge pond E for operational 
reasons the City in its sole discretion determines it is prudent, the City reserves the exclusive 
right to provide deliveries in a time frame shorter than 24 hours, provided that the City's 
water delivery does not exceed the holding capacity of the surge pond The maximum 
quantity of Non-Potable Water that the City will deliver to Owner in any 24 hour period is 
Owner's RWDS Capacity as set forth in Section 3 hereof; provided, however, that the City 
may in its sole discretion, when possible considering the amount of Non-Potable Water 
available for the RWDS and demand by other RWDS capacity owners, attempt to meet 
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I r -  

Owneis requests for the delivery of Non-Potable Water to the Property in excess of its 
RWDS Capacity. 

I 

n e  City shall charge-oWner for the Non-FoTible Water delivered to its Property 
through the RWDS at the same rates charged to other customen of City using water from 
the RWDS for turf-related purposes and lifted by the same pump stations, as calculated 
pursuant to Exhibits B-1 and B-2. Any potable water delivered to the Property from the 
potable water system pwsuant to this Agreement shall be billed at the then-prevailing rates 
imposed by the City for the applicable categoxy of potable water use. The rates for 
Non-Potable Water and potable water delivered to the Property shall be adjusted by any 
conservation charges or discounts established from time to time by the City for the use of 
such water. 

6.1 The City s h d  have the right to shut down the RWDS and Main Line for 
purposes of routine maintenance and repair, and in the event of an emergency. The City 
shall give Owner notice of routine maintenance. and repair shutdowns as soon as such 
shut-dowos are scheduled by the City, but in no event less than one week before such shut 
down. In the event of an emergency, the City shall give Owner as much notice as is 
reasonable under the circumstances and the City may shut down the RWDS immediately. 
Owner agrees to provide facilities on the Property sufficient to store Non-Potable Water in 
an amount equal to or greater than that which would be delivered in two days at owner’s 
RWDS Capacity. City will use its best efforts to perform routine maintenance. and repair 
in the winter months. 

6.2. Owner agrees to comply with all requirements of Marimpa County, the State 
of Arizona, and/or the Federal Government in the use of effluent on its property and, 
subject to the provisions of this Section, the City may stop deliiery of water through the 
RWDS to Owner for so long as Owner is not in compliance with Marimpa County, State 
of Atkina, or Federal laws, regulations or other requirements for the use of effluent. The 
City will notify Owner from time to time of said requirements regarding the use of effluent, 
provided that ultimate responsibility for Compliance With laws, regulations or other 
requirements regarding the use of effluent rests with Owner. The City will notify Owner of 
any notices of purported violations by Owner received by the City from enforcement 
agencies. The City will allow Owner no less than thirty (30) days following h e r ‘ s  receipt 
of a notice of Owner’s violation (or such shorter period if required by the notice of 
violation) to cure the violation before the City stops delivery through the RWDS. Owner 
may use the backup water supply from the potable water system of City as provided in 
Section 43 of this Agreement as long as such Use camplies with all applicable legal 
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requirements. Notwithstanding the foregoing, if the City reasonably determines that there 
is an imminent threat to public health, safety and welfare, the City may allow a shorter 
Curing period or may stop deliveries of Non-Potable Water immediately. 

CONSERVATION REOUIREWm. 

Owner agrees to complywith all applicable water conservation requirements adopted 
by City and/or imposed by ADWR which apply to Owner's use of the water on the Property. 
These requirements shall be deemed to include but not be limited to applicable restrictions 
or limitations imposed by ADWR on the amount of water which may be used for turf- 
related watering purposes on the Property when groundwater constitutes a portion of the 
water used for such purposes (whether or not groundwater is actually used for turf-related 
watering purposes), and any variances, modifications or adjustments to the conservation 
requirements applicable to Property as a result of administrative review or application for 
variance, modification or adjustment before ADWR, or as a result of adjusments allowed 
by ADWR due to the actual source of the water supply used on the Propem. The 
combined total of potable and Non-Potable Water delivered by the City to the Property for 
purposes permitted under this Agreement in any calendar year shall not exceed the amount 
that maybe used pursuant to the applicable consexvation requirements, as described in this 
section. Owner reserves the right to protest any DWR conservation requirements imposed 
on Owner. 

- _  7. 

8. PRIVATE WATER C0MPANIF-S. 

In the event Owner owns a private water company which is entitled to serve the 
Property, Owner agrees that such private water company shall not serve water to the golf 
courses located on the Property during the term of this Agreement except to the extent that 
the City is unable to deliver to the Property Non-Potable Water through the RWDS or 
potable water through its municipal water system in an amount equal to Owner's RWDS 
Capacity. 

From and after the date that Non-Potable Water can be delivered to the Property 
through the RWDS, Owner shall not use on the Property any groundwater for landscape 
watering purposes which has been withdrawn pursuant to a Type 1 or Type 2 non-irrigation 
gandfathered right or a groundwater withdrawal permit, or which has been delivered by a 
municipal provider other than the City, except that the Owner may use such groundwater 
for turf-related watering purposes during any temporary period in which the City is unable 
to deliver Non-Potable Water or potable water to the Property because of distribution 
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system failure or other emergency, if the Owner has received written approval to do so from 
the City and the Director of the ADWR. 

10. 

Water-from the RWDS may be used under this Agreement only for the follo*g 
purposes, so long as these remain legal uses for non-potable water: golf course irrigation 
and related landscaping, revegetation, ponds and water features related thereto. 

Non-Potable Water may be used only on the Property. From time to time, the City 
may approve in writing, subject to the terms of this Agreement, Owner's written requests 
to change the legal description of the Property, and the Agreement shall be amended 
accordingly. If a request related to a transfer of Capacity under Section 16, the City will 
amend the Agreement to change the legal description so long as all other actions required 
to make the transfer effective have occurred. If the legal description shown on Exhibit A 
attached hereto does not accurately describe the locationwhere the Non-Potable Water will 
actually be. used, prior to the delivery of Non-Potable Water to the Property Owner and City 
shall amend Exhibit A to more accurately or more particularly describe or show with a map 
the location of the use of Non-Potable Water. 

12. CONSTRUCTIO NOFMA M L m .  

Owner shaU not be entitled to receive Non-Potable Water through the RWDS until 
it constructs a Main Lie ,  including a meter of sufficient size to deliver Non-Potable Water 
to the water distribution system of Owner at the Property in an mount at least equal to 
Owner's RWDS Capacity at the time of commencement of construction of the Main Line. 
With regard to the inclusion of a meter in the construction of a Main Line, Owner shall only 
be obligated to pay the costs and expenses incident to the purchase and installation of the 
meter; Owner shall have no obligation to pay to the City any fees, including development 
fees, in connection with such meter. Prior to construction, plans and specifications for the 
Main Line shall be submitted to the City for approval, which approval shall not be 
unreasonably withheld. After construction, Owner shall convey to the City the Main Line 
and any easements, rights of way and/or fee property equal to ten feet on either side of the 
center line along the alignment of the Main Line contained in the approved plans and 
specifications or have paid the cost of condemning such easements, rights of way and/or fee 
property pursuant to Section 13.0 hereof. City will accept the Main Line and related 
property interests pursuant to the City's usual and customary acceptance procedure. The 
Main Line and related property interests shall then be a part of the RWDS. Owner is not 
required to pay costs in connection with oversizing the Main Line. 
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To the extent necessary to facilitate the construction of the Main Line, the Citywill 
use its eminent domain and immediate possession rights and powers to acquire easements, 
rights-of-way and fee property for co~truction, maintenance, operation, repair and 
replacement of the Main Line. All Costs related to such acquisition shall be paid for by 
Owner. Owner shall deposit in cash with City, prior to clity t&g any action, the total 
estimated costs and Owner shall then pay to City or receive from City the daerence 
between the actual total costs and the amount deposited. Costs shall include but not be 
limikd to the condemndenation award or purchase price of the acquired property, court costs, 
outside attorney fees, expert witness fees, appraisals, surveys, and environmental 
assessments. 

14. R AGREEMENT AND ZONING STIPl n,ATIONS. 

14.1 ) ! U  P Pursuant to the letter of 
June 12, 1991, to Harold A Jenkins, Project Manager, Boulders, from Leonard Dueker, 
General Manager, Scottsdale Water Resources Department, attached hereto as Exhibit and 
incorporated herein ("Letter Agreement"), Owner has paid to the City a one-time water 
resources development fee in the amount of $60,000 (thirty (30) acre feet at $2,000 per acre 
foot) for delivery of up to 30 acre feet of water annually through the City's potable water 
system for use on the Property, unless additional allocation is purchased. Owner has 
consequently connected the higation system for the Property to the City's potable water 
system and paid all required fees. Owner has thus, as of the date of this Agreement, 
satisfied the requirements set forth in Section 4 3  for thirty (30) acre feet of annual demand, 
notwithstanding the fact that the potable supply purchased by Owner is only a portion of the 
ADWR mmimum water allotment for the Property. The remaining annual demand for the 
Property is being met, as acknowledged in the Letter Agreement, with other supplies 
currently available to Owner, including but not limited to reuse of wastewater generated and 
treated on The Bodders development, however, in no event may Owner violate Sections 8 
and 9 of this Agreement. It is expressly understood and agreed that the remaining golf 
holes within The Boulders are not part of the Property defined in this Agreement and not 
subject to the terms and conditions of this Agreement, except that the regulations of the 
Arizona Department of Environmental Quality (ADEQ) apply to irrigation water used on 
any of the 36 holes within the Boulders Master Plan, not just the Property as defined in this 
Agreement. Given the unique jurisdictional circumstances of the Boulders Master PIan, the 
parties understand that the water from the RWDS or from the City's backup potable water 
system is delivered into consolidated storage facifities for golf course watering purposes at 
The Boulders, therefore, the parties agree that water delivered from the RWDS or from the 
City's backup potable water system shall be deemed to be used on the Property for purposes 
of this Agreement. To the extent that Section 4.3 of this Agreement conflicts with this 
Section 14.1, the provisions of Section 14.1 shall control. The Letter Agreement and the 

10 



-. -_ - 

right to water supplied through the City's potable water system as provided in the Letter 
Agreement shall survive any termination of thb Agreement. 

Under this 142 2 
Pipline Capacity Agreement, Owner has purchased transportation capacity in the RWDS 
in the amount of s00,OOO gallons of daily demand, which is enougb to deliver annuaUy more 
than the quaiSty of water for which the requireinents of Section 4.3 have been met ;Is of 
the date of this Agreement. As outlined in section 14.1 the requirements of Section 43 
have been met for thirty (30) acre feet. In addition, Owner may at any time acquire 
additional potable backup water supply from the City pursuant to the terms set forth in 
Section 4 3  h e ,  which will correspondingly entitle Owner to receive that additional 
amount of water through the RWDS up to the total quantity of water (in annual acre feet) 
for which water resouroes development fees have been paid Owner also has the right to 
purchase additional RWDS capacity, providing it is available- 

.. 

_- 

143 Satisfmio n of 7 0  inp S- * . Execution and implementation of this 
Agreement by Owner and the City shall be deemed to constitute satisfaction of Zoning 
Stipulation 1%. and Use Permit Stipulations 6 and 7 of Cases 42-2-89/38-uP-89. The City 
Water Resources Department shall confirm that Owner has satisfied the above-referenced 
stipulations by placing the memo attached hereto as Exbibit D in the above-referenced 
mningfile. . 

15. DEFAULT. 

15.1 Pen In addition to the rights and remedies otherwise 
provided in this Agreement, any failure by either party to act in accordme with any term 
or provision of this Agreement for a period of thirty (30) days (the "Cure Period") after 
written notice thereof from the other party, shall constitute a default under this Agreement; 
provided, however, that if the failure is such that more than thirty (30) days would 
reasonably be required to perform such action or comply with any ternl or provision hereof, 
then such party shall have such additional time as may be necessary to perfom or comply 
so long as such party commences performance or compliance within said 30-day period and 
diligently proceeds to complete such performance or fulfill such obligation. The notice of 
default referenced above shall specify the nature of the alleged default and the manner in 
which said default may be satisfactorily cured, if possible. If such default is not cured within 
the Cure Period, the non-defaulting party shall have all rights and remedies which may be 
available under law or equity, including without limitation the right to specifically enforce 
any term or provision hereof andlor the right to institute an action for damages. 

152 p y n f  r ar s. Monthly charges for N o r  
Potable Water as calculated pursuant to Exhibits B-1 and B-2 s h d  be subject to the same 
due dates, notice requirements, penalties, liens, shutoff and other enforcement provisions 
provided for all users of potable water from the City pursuant to the Scottsdale Revised 
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Code, as amended from time to time. Notwithstanding such requirements, delinquent 
charges shall a m e  interest after 45 days from the date of billing at the annual rate of 12%. 

16. OF RWDS W A -  Owner may assign Owner's RWDS 
Capacity -- - only as pruvided -- in this section. - _- 

16.1 of Entire Ca-- * M e r  may assign all of Owner's RWDS 
Capacity to a purchaser of the Property. Such assignment will be automatically effective 
only upon (i) written notice to the City of the assignment; and (ii) delivery to the City of an 
assignment and assumption document fdlyexecuted by owner and the assignee, whereby the 
Owner's RWDS Capacity is assigned to the purchaser of the Property, the assignor disclaims 
any right or interest in the h e r ' s  RWDS Capacity or under this Agreement, and the 
purchaser assumes all of Owner's obligations hereunder. Following the effective date of the 
assignment, the assignee will be deemed to be the "Owner" under this Agreement. 

Owner may assign all of Owner's RWDS Capacity to a purchaser of a portion of the 
Property. Such an assignment will be automatically effective only when the actions 
described in subparagraphs 16.l(i) and (ii) are taken and, in addition, (a) the assignee has 
amended this Agreement to change the legal description of the Property to correspond to 
the property purchased by assignee; and (b) if the portion .of the Property retained by 
Owner has an existing use served by Non-Potable Water delivered through the RWDS, the 
City has approved in writing the assignment of the entire Owner's RWDS Capacity. 
Following the effective date of the assignment, the assignee will be deemed to be the 
"ownet" under this Agreement. 

162 of Partial CaDacxru, * From time to time, Owner may assign a 
portion of Owner's RWDS Capacity to a purchaser of a portion of the Property. Such 
assignment will be automatically effective only upon (i) written notice to the City of the 
assignment; (E) approval by the City in writing of the amount of the Owner's RWDS 
Capacity assigned to the assignee, taking into consideration the existing and proposed Non- 
Potable Water uses permitted under this Agreement at that portion of the Property 
purchased by the assignee; (iii) execution and delivery by the assignee of a PipeIine Capacity 
Agreement substantially in the form of this Agreement (but not requiring any purchase 
payments under Section 3), reflecting the amount of the h e r ' s  RWDS Capacity assigned 
to the assignee; (iv) approval by the City in Writing of the amount of Owner's RWDS 
Capacity retained by the Owner, taking into consideration the existing and proposed Non- 
Potable Water uses permitted under this Agreement at that portion of the Propertyretained 
by Owner; (v) amendment of this Agreement to reduce the Owner's RWDS Capacity by the 
amount assigned to assignee and to change the legal description of the Propem and (vi) 
delivery by Owner of a disclaimer of any right or interest in that portion of the Owner's 
RWDS Capacity assigned by Owner. 
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16.3 &&pment  of Capadp to C&y, From time to time, Owner may assign part 
or all of Owner's RWDS Capacity to the City. Such assignment will be effective 
automatically only upon (i) written notice of the assignment to the City; (5) delivery by 
Owner of a disclaimer of any right or interest in the Owner's RWDS Capacity assigned to 
the City; (iii) if the Property has an existing use served by Non-Potable Water delivered 
through the RWDS, approval by the City Writing of the amount of the h e r ' s  RWDS 
Capacity retained by the Owner; and (i) in the Chse of an assignment of part of owner's 
RWDS Capacity, amendment of this Agreement to redue the Owner's RWDS Capacity by 
the amount assigned to the City. 

Thereafter, the City will reimburse Owner for the cost of that portion of the Owner's 
RWDS Capacity assigned to the City, on the following terms: 

(a) Owner will be entitled to a reimbursement equal to the amount paid by 
Owner under paragraph 3 hereof, or a fraction of that amount proportionate to the Owner's 
RWDS Capacity assigned to the City, (the "Reimbursable Amount"). For example, if Owner 
purchases one million gallons of h e r ' s  RWDS Capacity and assigns W0,OOO gallons to the 
City, the Reimbursable Amount would be equal to one-quarter of the amount paid by 
Owner under paragraph 3. 

(b) The Reimbursable Amount will bear interest at the lesser of 11 percent per 
annum or the rate of interest earned by City and DMP on amounts owed to each of them 
under the RWDS Agreement, as amended from time to time. The interest shall accrue 
from the date Owner assigns the Owner's RWDS Capacity to the City, compounded annually 
on the anniversary date of the assignment. 

(c) The City will pay the Reimbursable Amount to Owner solely from amounts 
paid by other parties to the City for the purpose of purchasing capacity in the RWDS (the 
"RWDS Hook-up Fees"). Owner acknowledges and agrees that the City will disburse each 
RWDS Hook-up Fee, first to the City until the City has received a total of $l,O0O,OOO in 
RWDS Hook-up Fees from and after the completion of the RWDS and, second, to the City 
to pay for AdditionaI Pumps, if the City determines in the City's sole discretion that a part 
of the RWDS Hook-up Fee is needed to pay for Additional Pumps. After making those 
priority disbursements of the RWDS Hook-up Fees, the City will disburse to Owner the 
h e r ' s  Pro Rata Amount (defined below) of the remainder of the RWDS Hook-up Fee. 
The City will disburse to Owner the Owner's Pro Rata Amount of the remainder of each 
successive RWDS Hook-up Fee until Owner has received the full amount of its 
Reimbursable Amount, plus all a m e d  interest, or until the date twenty (20) years after the 
Owner's RWDS Capacity is assigned to the City, whichever occurs first. Following either 
such event the City s h d  have no obligation to pay to Owner any part of any RWDS Hook- 
up Fees received by City. 

(d) Owner acknowledges and agrees that Owner will receive disbursements of 
RWDS Hook-up Fees on a pro-rata basis, by sharing the remainder of each RWDS Hook- 
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up Fee with the City, DMP and any other party who has returned any of their Owner's 
RWDS Capacity to the City. The City will determine the share of the remainder of each 
RWDS Hook-up Fee to be paid to Owner (the "owner's Pro Rata Amount") by dividing the 
remaining balance due to Owner, plus accrued interest, by the total of (i) the balance due 
to Owner plus accrued interest, (ii) the balances due, plus accrued interest, to any other 
persons who have assigned their h e r ' s  RWDS Capacity to the City; (i) the balance due, 
plus a m e d  interest, to DMP, as calculated by-the City pursuant to the RWDS Agreement'; 
and (iv) the balance due, plus accrued interest, to the City, as calculated by the City 
pursuant to the RWDS Agreement. The Citywill adjust the Owner's Pro Rata Amount at 
the time or times that any person assigns its h e r ' s  RWDS Capacity to the City or that 
any person (including the City and DMP) is no longer entitled to receive reimbursements 
from RWDS Hook-up Fees. 

(e) Owner acknowledges and agrees that the City is not and shall not be deemed 
to be guaranteeing to Owner a return of the Reimbursable Amount, or any interest accrued 
thereon. The Owner's actual receipt of the Reimbursable Amount depends on whether any 
other parties pay the RWDS Hook-up Fees, the timing of those payments, the priority of 
Owner's right to receive those payments and the Owner's Pro Rata Amount. Absent any 
breach by the City under this Section 16.3, the City shall have absolutely no liability to pay 
any part of the Reimbursable Amount, or interest thereon, to Owner. 

16.4 NoOtherAss i m e n b  Except as specifically provided herein, Owner will not 
assign, transfer or convey, in whole or in party, the owner's RWDS Capacity. Owner's 
agreement to the limitation provided in this paragraph is an express and irrevocable 
condition to the City's execution of this Agreement. 

16.5 i t.. Owner may collaterally assign its interest in this 
Agreement as security for a loan or other obligation provided that the loan or other 
obligation is also secured by a security interest in or lien upon all of the Property. Nothing 
in this Section s h d  expand in any way the rights under this Agreement of Owner, or any 
successor, to the delivery of non-potable water through the RWDS. Accordingly, an entity 
that forecloses upon a security interest in Owner's interest in this Agreement shall be 
entitled to the delivery of non-potable Water through the RWDS only if (i) it has foreclosed 
upon and taken title to all of the Property and (5) it has complied with the provisions of 
Section 16.1 necessary to substitute is as the Owner under this Agreement. A former owner 
of the Property may hold a collateral interest in this Agreement under this section. If so, 
any disclaimer of interest made by that former m e r  under Section 16.1 or 16.2 will not 
disclaim the former owner's interest as a collateral assignee. 

17. NOTICES AND FILTNGS. 

. -  

i7.i Ma nner of S erving. All notices, filings, consents, approvals and other 
communications provided for herein or given in connection herewith shall be validly given, 
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filed, made, delivered or served in writing and delivered personally or sent by certified 
United States Mail, postage prepaid, return receipt requested, to: 

The City City of Scottsdale 
3939 Civic Center Boulevard 
Scottsdale, Arizona 85251 
Attn: Geiie%il Maxiager, Water- Resources Department ..- . _  _- - 

with a copy to: City Attorney’s Office 
3939 Civic Center Boulevard 
Scottsdale, Arizona 85251 
Am: City Attorney 

Owner: Boulders Joint Venture 
c/o The Westcor Company Limited Partnership 
P. 0. Box 5293 
Carefree, Arizona 85377 

or to such other addresses as either party hereto may from time to time designate in writing 
and deliver in a like manner. 

* Notices, Ning, consents, approvals and communication 
given by mail shall be deemed delivered upon the earlier of actual delivery or twenty-four 
(24) hours following deposit in the US. mail, postage prepaid and addressed as set forth 
above. 

.. 17.2 

18. GENERAL, 

18.1 Waiver. No delay in exercising any right or remedy shall constitute a waiver 
thereof, and no waiver by any party to this Agreement of the breach of any covenant of this 
Agreement shall be construed as a waiver of any preceding or succeeding breach of the 
same or any other covenant or condition of this Agreement. 

18.2 This Agreement may be executed in two or more counterparts, 
each of which shall be deemed an original, but all of which together shall constitute one and 
the same instrument. The signature pages from one or more counterparts may be removed 
from such counterparts and such signature pages all attached to a single instrument so that 
the signatures of all parties may be physically attached to a single document. 

18.3 Heading. The descriptive headings of the paragraphs of this Agreement are 
inserted for convenience only and shall not control or affect the meaning or construction of 
any of the provisions hereof. 
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18.4 Any exhibit attached hereto shall be deemed to have been 
incorporated herein by this reference with the same force and effect as if fully set forth in 
the body hereof. 

mibits. 

185 Further Ads. Each of the parties hereto shall execute and deliver all such 
documents and perform all such acts as reasonably - --- necessary, from time -- to time, to cany 
out the matters contemplated by this Agreement. - -- 

18.6 Term. Unless terminated pursuant to this Agreement, this Agreement shall 
continue in full force and effect in perpetuity. 

18.7 Ho Partnersh-- ID: Third P Tarties. It is not intended by this Agreement to, and 
nothing contained in this Agreement shall, create any partnership, joint venture or other 
arrangement between the City and Owner or other purchasers of RWDS capacity. No term 
or provision of this Agreement is intended to, or shall, be for the benefit of any person, 
firm, organization or corporation not a party hereto, and no such other person, firm, 
orghat ion or corporation shall have any right or cause of action hereunder. 

188 -tire Agreement., This Agreement constitutes the entire agreement between 
the parties hereto pertaining to the subject matter hereof. All prior and contemporaneous 
agreements, representations and understandings of the parties, oral or written, are hereby 
superseded and merged herein. 

18.9 /un -t. No change or addition is to be made to this Agreement except 
by a written amendment executed by the parties hereto. 

18.10 GoodSta ndinp. Authority Each of the parties represents and warrants to the 
other (i) that it is duly formed, validly existing and in good standing under all applicable 
laws and (ii) that the individuaI(s) executing this Agreement on behalf of the respective 
parties are authorized and empowered to bind the party on whose behalf each such 
individual is signing. 

18.11 Sgverability If any provision of this Agreement is declared void or 
unenforceable, such provision shall be severed from this Agreement, which shall otherwise 
remain in full force and effect. If any applicable law or court of competent jurisdiction 
prohibits or excuses the City or Owner from undertaking any contractual commitment to 
perform any act hereunder, this Agreement shall be deemed to permit the City or Owner 
to take such action at its discretion. 

18.12 This Agreement is entered into in Arizona and shall be 
construed and interpreted under the laws of Arizona including, without limitation, the 
provisions of A R S .  Section 38-511. 

18.13 Time of Essence. Time is of the essence of this Agreement. 
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18.14.1 Owner agrees to i n d e w ,  defend and hold the City harmless from 
any and all costs, losses, judgments or claims of any sort by third parties arising from, caused 
by or related to Ownei's negligent acts or omissions in construction of the Main Line, use 
of the water from the RWDS, or in performing its obligations under this Agreement. 

18.142 City agrees to indemnify, defend and hold Owner harmless from any 
and all ax&, losses, judgments or claims of any sort by third parties arising from, caused by 
or related to the City's negligent acts or omissions in performing its obligations under this 
Agreement. 

18.15 -Fees, If any action is brought by any party to this Agreement with 
respect to its rights under this Agreement, the prevailing party or parties shall be entitled 
to reasonable attorneys' fees and court costs from the other party or parties as determined 
by the court. 

18.16 Binding EffeB . Subject to the terms and conditions of Section 16, this 
Agreement shall inure to the benefit of and shall be binding upon the parties hereto, and 
their successors and assigns. 

IN WIlNES WHEREOF, the parties have executed this Agreement the day and year 
first above written. 
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"CITY" 

Attest: 

Sonia Robertson, C i t y  Clerk 

Approved as to form: 
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"OWNER" 

BOULDERS JOINT VENTURE, a joint 
venture formed under the Arizona' 
Uniform Partnership Act 

B Y  THE WESTCOR COMPANY 
LIMITED PARTNERSHIP, an Arizona 

General Partner 

~ t s  Gzndrd Partner 



.-  

EXHIBIT A 

PROPERTY DESCRIPTION 
GOLF COURSE HOLES 1 AND 4 

AT -THE BOULDERS 

That part of the Southwest quarter of Section 2, Township 5 North, 
Range 4 East of the Gila and Salt River Base and Meridian, Maricopa 
County, Arizona, more particularly described as follows: 

BEGINNING at the West quarter corner of said Section 2 as shown an 
the plat for BOULDERS CAREFREE PARCEL "E", according to Book 343 of 
Maps, Page 18. records of Maricopa County; 
thence South 89 degrees 02 minutes 09 seconds East along the North 

line of said Southwest quarter a distance of 950.66 feet to a 
houndary corner of said Parcel "E", said paint being the TRUE 
POINT OF BEGINNING: 

thence continuing South 89 degrees 02 minutes 09 seconds East along 
said North line a distance of 167.94 feet: 

thence South 39 degrees 43 minutes 45 seconds East along the 
boundary of said Parcel "E" a distance of 329.48 feet to a 
point herein described as point " A " ;  

thence South 74 degrees 11 minutes 43 seconds West continuing along 
said boundary a distance of 110.52 feet to the beginning of a 
curve concave southeasterly and having a radius of 300.00 
feet: 

thence southwesterly along said boundary and the arc of said curve 
through a central angle of 19 degrees 29 minutes 28 seconds a 
distance of 102.06 feet; 

thence North 28 degrees 40 minutes 19 seconds continuing along said 
boundary a distance of 376.27 feet to the TRUE POINT OF 
BEGINNING. 

Said parcel contains 59,084 square  feet or 1.3564 acres more or 
1 ess. 

Together with the following described parcel: 

BEGINNING at said Point " A "  in the above described parcel; 
thence South 39 degrees 43 minutes 45 seconds East 43.76 f e e t  to a 

boundary corner of said Parcel "E" and the TRUE POINT OF 
BEGINNING, the following courses follow said boundary of 
Parcel "Ew until otherwise noted: 

thence continuing South 39 degrees 43 minutes 45 seconds East 
436-89 feet; 

thence South 31 degrees 30 minutes 59 seconds East 104.19 feet; 
thence South 28 degrees 57 minutes 15 seconds East 38.86 feet: 
thence South 16 degrees 41 minutes 44 seconds East 77.45 feet: 
thence South 36 degrees 53 minutes 27 seconds East 110.07 feet to 

the beginning of a curve concave southwesterly and having a 
radius of 130.00 feet: 

thence southeasterly along the arc of said curve through a central 
angle of 17 degrees 39 minutes 32 seconds a distance of 40.07 
feet to a point of tangency: 

thence South 19 degrees 13 minutes 55 seconds East 112.00 feet to 
the beginning of a curve concave westerly and having a radius 



of 00.00 feet; 
thence southerly along the arc of said curve through a central 

ang-12 of-55 degrees 16 minutes 58 seconds a distance of 77.19 
feet; 

thence South 57 degrees 03 minutes 22 seconds East 55.10 feet; 
thence North 83 degrees 20 minutes 10 seconds East 82.27 feet; 
thence South 04 degrees 41 minutes 15 seconds East leaving said 

boundary of Parcel "E" a distance of 205.64 feet to a point on 
the northerly right-of-way line o f  Clubhouse Drive as 
described in Instrument number 85-584550, records of Maricopa 
County ; 

thence South 85 degres 35 minutes 38 seconds West along said right- 
of-way 161.13 feet to the begining of a curve concave 
northeasterly and having a radius of 182.00 feet; 

thence westerly along said right-of-way and the arc of said curve 
through a central angle of 25 degrees 24 minutes 22 seconds a 
distance of 80.70 feet to a point of tangency; 

thence North 69 degrees 00 minutes 00 seconds West along said 
right-of-way 34.92 feet to the beginning of a curve concave 
southwesterly and having a radius of 217.63 feet; 

thence northwesterly along said right-of-way and the arc of said 
curve through a central angle of 21 degrees 00 minutes 00 
seconds a distance of 79.77 feet to a point of tangency: 

thence West along said right-of-way 129.59 feet; 
thence North leaving said right-of-way 7.00 feet to the beginning 

of a curve, the radius of which bears South a distance of 
1025.00 feet therefrom; 

thence westerly along the arc of said curve through a central angle 
of 05 degrees 51 minutes 38 seconds a distance of 104.84 feet 
to a point of tangency; 

thence South 84 degrees 08 minutes 22 seconds West 45.02 feet to 
the beginning of a curve concave northeasterly and having a 
radius of 155.00 feet; 

thence northwesterly along the arc of said curve through a central 
angle of 31 degrees 02 minutes 53 seconds a distance of 83.99 
feet to a point of tangency; 

thence North 64 degrees 48 minutes 45 seconds West 6.09 feet to the 
beginning of a curve concave southwesterly and having a radius 
of 205.00 feet; 

thence northwesterly along the arc of said curve through a central 
angle of 30 degrees 45 minutes 1 2  seconds a distance of 110.03 
feet to a point of tangency; 

thence South 84 degrees 26 minutes 03 seconds West 41.85 feet to 
the beginning of a curve concave northeasterly and having a 
radius of 155.00 feet: 

thence northwesterly along the arc of said curve through a central 
angle of 50 degrees 15 minutes 1 7  seconds a distance of 135.95 
feet to a point of tangency; 

thence North 45 degrees 18 minutes 40 seconds West 272.28 feet to 
the beginning of a curve concave southwesterly an having a 
radius of 275.00 feet; 

thence northwesterly along the arc of said curve through a central 
angle of 30 degrees 30 minutes 30 seconds a distance of 146.43 
feet to a point of tangency: 



. 

thence North 75 degrees 49 minutes 11 seconds West 71.88 feet to 
the beginning of a curve concave northeasterly and having a 
radius of 209.21 feet; 

thence northwesterly along the arc of said curve through a central 
angle of 30 degrees 55 minutes 48 seconds a distance of 112.94 
feet to the beginning of a reverse curve concave southwesterly 
and having a radius of 350.00 feet: 

thence northwesterly along the arc of said curve through a central 
angle of 13 degrees 1 0  minutes 48 seconds a distance of 80.51 
feet to the beginning of a reverse curve concave northeasterly 
and having a radius of 12.00 feet; 

thence northwesterly along the arc of said curve through a central 
angle of 75 degrees 30 minutes 41 seconds a distance of 15.82 
feet to a point of tangency; 

thence North 1 7  degrees 26 minutes 31 seconds East 40.64 feet to 
the beginning of a curve concave southeasterly and having a 
radius of 175.00 feet; 

thence northeasterly along the arc of said curve through a central 
angle of 30 degrees 35 minutes 51 seconds a distance of 93.45 
feet to a point o f  tangency; 

thence North 48 degrees 02 minutes 21 seconds East 63.42 feet to 
the beginning of a curve concave northwesterly and having a 
radius of 275.00 feet: 

thence northeasterly along the arc of said curve through a central 
angle of 13 degrees 1 7  minutes 48 seconds a distance of 63.82 
feet to a point on said boundary of Parcel "E", the following 
courses follow said boundary to the e n d  of this description; 

thence South 48 degrees 1 7  minutes 07 seconds East leaving said 
curve a distance of 111.00 feet; 

thence-South 77 degrees 33 minutes 43 seconds East 153.34 feet: 
thence South 50 degrees 11 minutes 59 seconds East 215.18 feet: 
thence South 55 degrees 04 minutes 43 seconds East 211.86 feet: 
thence South 79 degrees 26 minutes 53 seconds East 393.82 feet; 
thence North 32 degrees 44 minutes 1 5  seconds West 319.86 feet; 
thence North 20 degrees 13 minutes 1 8  seconds West 93.07 feet: 
thence North 28 degrees 40 minutes 19 seconds West 412.58 feet to 

a point on a curve, the radius of which bears South 36 degrees 
19 minutes 14 seconds East a distance of 260.00 feet 
therefrom: 

thence northeasterly along the arc of said curve through a central 
angle of 20 degrees 30 minutes 57 seconds a distance of 93.10 
feet to a point of tangency: 

thence North 74 degrees 11 minutes 43 seconds East 128.27 feet to  
the TRUE POINT OF BEGINNING. 

Said parcel contains 666,950 square f e e t  or 15.3111 acres more or 
less. the 2 Parcels combined contain 16.6675 acres more or less. 



PROPERTY DESCRIPTION 
GOLF COURSE HOLES 2 AND 3 

AT- THE BOULDERS 

That part of the Southwest quarter of Section 2 and the Southeast 
quarter of Section 3, Township 5 North. Range 4 E a s t  of the Gila 
and Salt River B a s e  and Meridian, Maricopa County, Arizona. more 
particularly described as follows: 

BEGINNING at the West quarter corner of said Section 2; 
thence South 89 degrees 02 minutes 09 seconds East along the North 

line of said Southwest quarter a distance of 428.07 feet to 
the Northwest boundary corner of BOULDERS CAREFREE PARCEL "E", 
according to Book 343 of Haps, Page 1 8 ,  records of Maricopa 
County, the following courses follow the westerly boundary of 
said Parcel "E" until otherwise noted: 

thence South 00 degrees 58 minutes 53 seconds West 159.63 feet: 
thence South 05 degrees 33 minutes 13 seconds E a s t  107.50 f e e t  to 

a point on a curve, the radius of which bears South 07 degrees 
32 minutes 4 1  seconds  East a distance of 170.00 feet 
therefrom: 

thence southwesterly along the arc of said curve through a central 
angle of 15 degrees 55 minutes 09 seconds a distance of 47.23 
feet to a point of tangency; 

thence South 66 degrees 32 minutes 10 seconds West 58.59 feet to 
the beginnlng of a curve concave northwesterly and having a 
radius of 135.00 feet; 

thence southwesterly along the arc of said curve through a central 
angle of 28 degrees 47 minutes 42 seconds a distance of 67.85 
feet to the beginning of a compound curve concave 
northeasterly and having a radius of 12-00 feet; 

thence northwesterly along the arc of said curve through a central 
angle of 66 degrees 15 minutes 05 seconds a distance of 13.88 
feet to the beginning of a reverse curve concave southerly and 
having a radius of 45.00 feet: 

thence westerly along the arc of said curve through a centra1 angle 
of 131 degrees 08 minutes 54 seconds a distance of 103.00 
feet; 

thence North 89 degrees 26 minutes 05 seconds West- leaving said 
curve a distance of 229.73 feet; 

thence South 24 degrees 24 minutes 0 1  seconds West 347.53 feet; 
thence North 80 degrees 38 minutes 53 seconds East 418.51 feet to 

the beginning of a non-tangent curve, the radius of which 
bears South 06 degrees 0 1  minutes 54 seconds West a distance 
of 100.53 feet therefrom: 

thence southeasterly along the arc  of said curve through a central 
angle of 44 degrees 31 minutes 02 seconds a distance of 78.11 
feet ta the beginning of a non-tangent curve. the radius of 
which bears South 46 degrees 22 minutes 10 seconds West a 
distance of 100.00 feet therefrom: 

thence southeasterly along the arc of said curve through a central 
angle of 20 degrees 41 minutes 15 seconds a distance of 36.11 
feet to the beginning of a non-tangent curve, the radius of 
whch bears South 83 degrees 57 minutes 42 seconds West a 



distance of 75.00 feet therefrom; 
thence southwesterly along the arc of said curve through a central 

--- ang-le of. 433-degres 23 minutes 1--5 seconds a distance of-- 82.-97 - - . 
feet to a point of tangency; 

thence South 57 degrees 20 minutes 57 seconds West 45.50 feet; 
thence South 06 degrees 04 minutes 59 seconds East 89.26 feet: 
thence South 58  degrees 13 minutes 23 seconds East 56.93 feet: 
thence South 86 degrees 03 minutes 28 seconds East 119.38 feet; 
thence South 17 degrees 26 minutes 31 seconds West leaving the 

boundary of said Parcel "E" a distance of 26.30 feet to the 
beginning of a curve concave northwesterly and having a radius 
of 12.00 feet: 

thence southwesterly along the arc of said curve through a central 
angle of 92 degrees 37 minutes 23 seconds a distance of 13.40 
fret tu the beginning of a reverse curve concave southeasterly 
and having a radius of 350.00 feet: 

thence southwesterly along the arc of said curve through a central 
angle of 57 degrees 1 2  minutes 47, seconds a distance of 349.49 
feet to a point of tangency, said point lying on the northerly 
right-of-way line of Boulder Pass as described in Instrument 
number 85-584550, records of Maricopa County: 

thence South 52 degrees 51 minutes 12 seconds West along said 
r l g h t - o f - u a y  48.44 feet to the beginning of a curve concave 
northwesterly and having a radius of 75-00 feet; 

thence southwesterly along said right-of-way and the arc of said 
curve through a central angle of 37 degrees 08 minutes 48 
seconds a distance of 48.62 feet to a point of tangency: 

thence  West slang said right-of-way 119.25 feet to the beginning of 
a curve concave southeasterly and having a radius of 125.00 
feet : 

thence southwesterly along said right-of-way and the arc of said 
curve through a central angle of 28 degrees 13 minutes 51 
seconds a distance of 61-59 feet  to a point uf t a n g e n c y ;  

thence South 6 2  degrees 46 minutes 09 seconds West along said 
right-of-way 78.46 feet to the beginning of a curve concave 
northwesterly and having a radius of 75.00 feet: 

thence westerly along said right-of-way and the arc  of said curve 
through a central angle of 38 degrees 33 minutes 43 seconds a 
distance of 50.48 feet to a point of tangency; 

thence North 79 degres 40 minutes O B  seconds West along said right- 
of-way 154.04 feet to a point an the East right-of-way line Qf 
Tam Darlington as shown on the Map of Dedication recorded in 
Book 303 of Maps, P a g e  29, records of Maricopa County; 

thence North 1 0  degrees 19 minutes 52 seconds E a s t  along the last 
described right-of-way line 999.12 feet to a point on the 
Nci-rth l ine  of the Southeast quarter of said Section 3; 

thence South 88 d e g r e e s  59 minutes 05 seconds E a s t  along 
line 300.28'feet to t h e  POINT OF BEGINNING. 

S a i d  psrccl conthins 554,642 square feet or 17.7328 ac 
1 ess. 



PROPERTY DESCRIPTION 
GOLF COURSE HOLES 12 AND 13 

AT THE BOULDERS 

That part of the Southeast quarter of Section 2 and the Northeast 
quarter of Section 11, Township 5 North, Range 4 East of the Gila 
and Salt River B a s e  and Meridian, Maricopa County, Arizona, more 
particularly described as follows: 

. . -  - . .  ..,. . . . .  ..._ - -_. .  .-.*_ _ _  . .-_-. - . . _ -  ,-  

BEGINNING at the Northeast corner of s a i d  Section 11; 
thence North 80 degrees 50 minutes 11 seconds West along the North 

line of said Northeast quarter a distance of 315.80 feet to 
the TRUE POINT OF BEGINNING; 

thence South 16 degrees 09 minutes 50 seconds East 69.38 feet; 
thence South 09 degrees 33 minutes 05 seconds East 788.46 feet to 

the beginning of a curve concave northwesterly and having a 
radius of 75.00 feet; 

thence southwesterly along the arc of said curve through a central 
angle of 158 degrees 05 minutes 00 seconds a distance of 
206.93 feet; 

thence South 02 degrees 27 minutes 25 seconds East leaving s a i d  
curve a distance of 483.03 feet: 

thence South 06 degrees 09 minutes 38 seconds West 508.32 feet to 
the beginning of a curve concave northerly and having a radius 
of 75.00 feet: 

thence westerly along the arc of said curve through a central angle 
of 162 degrees 30 minutes 16 seconds a distance of 212.72 feet 
to a point of tangency: 

thence North I1 degrees 20 minutes 06 seconds West 348-18 feet; 
thence North 10 degrees 16 minutes 43 seconds West 160.51 feet; 
thence North 01 degrees 39 minutes 58 seconds West 561.39 feet; 
thence North 68 degrees 41 minutes 38 seconds East 107.58 feet; 
thence South 84 degrees 42 minutes 37 seconds East 144.06 feet; 
thence North 50 degrees 45 minutes 27 seconds East 46.55 feet; 
thence North 1 7  degrees 44 minutes 22 seconds Vest 205.62 feet; 
thence North 28 degrees 13 minutes 32 seconds West 296.86 feet; 
thence North 20 degrees 23 minutes 33 seconds Vest 181.33 feet; 
thence North 01 degrees 41 minutes 05 seconds West 141.34 feet: 
thence North 39 degrees 25 minutes 45 seconds Vest 100.32 feet; 
thence South 67 degrees 45 minutes 07 seconds Uest 6j.53 feet; 
thence South 67 degrees 45 minutes 07 seconds West 148.12 feet to 

a point on the easterly right-of-way line of Ironwood Drive as 
recorded in instrument number 89-286513, records of Maricopa 
County: 

thence North 43 degrees 00 minutes 19 seconds West along said 
right-of-way a distance of 226.19 feet: 

thence North 64 degrees 57 minutes 04 seconds East leaving said 
right-of-way a distance of 39.95 feet; 

thence South 43 degrees 00 minutes 19 seconds East 138.00 feet; 
thence South 87 degrees 59 minutes 28 seconds East 91.93 feet; 
thence North 70 degrees 08 minutes 01 seconds East 44.27 feet; 
thence North 30 degrees 1 6  minutes 43 seconds East 115.33 feet; 
thence North 16 degrees 09 minutes 50 seconds West 79.94 feet to 

the beginning of a curve concave southeasterly and having a 



. .  

radius of 150.00 feet; 
thence northeasterly along the arc of said curve through a central 

angle o f  180 degrees 00 minutes 00 seconds a distance of 

thence South 16 degrees 09 minutes 50 seconds East 358.59 to the 
- - - 471.24 feet-to a point of - tangency;  .- _--  

TRUE POINT OF BEGINNING. 

Said parcel, contains 642,938 square feet or 14.7598 acres more or 
less. 
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PROPERTY DESCRIPTION 
GOLF COURSE HOLE NUMBER 14 

A T  THE BOL%DERS 

That part o f  the North half of Section 11,and the South half of 
Section 2, Township 5 North, Range 4 East of the Gila and Salt 
River Base and Meridian, Maricopa County, Arizona. more 
particularly described as follows: 

BEGINNING at the Northeast corner of said Section 11, from which 
the East quarter corner of said Section 11 bears South 00 degrees 
57 minutes 11 seconds West a distance of 2643.50 feet therefrom; 
thence South 88 degrees 15 minutes 45 seconds West 894.56 feet to 

a point on the westerly right-of-way line of Ironwood Drive, 
s a i d  point being the TRUE POINT OF BEGINNING; 

thence South 69 degrees 1 8  minutes 02 seconds West 251.02 feet: 
thence South 52 degrees 12 minutes 22 seconds West 263.74 feet; 
thence South 74 degrees 19 minutes 1 0  seconds West 117.54 feet: 
thence North 80 degrees 40 minutes 57 seconds West 172.39 feet to 

a corner in the northerly boundary of Adobe de la Tierra as 
shown on the Plat recorded in Book 310 of Maps, Page 23 
records of Maricopa County: 

thence South 75 degrees 19 minutes 35 seconds West along said 
northerly boundary a distance of 205.49 feet to the beginning 
of a curve concave southeasterly and having a radius of 350.13 
feet; 

thence southwesterly along said northerly boundary and the arc of 
said curve through a central angle of 47 degrees 31 minutes 47 
seconds a distance of 290.45 feet to a point of tangency; 

thence South 27 degrees 47 minutes 48 seconds West along said 
northerly boundary a distance of 74.91 feet to the beginning 
of a curve concave northwesterly and having a radius of 160.26 
feet ; 

thence southwesterly along said northerly boundary and the arc of 
said curve through a central angle of 47 degrees 51 minutes 35 
seconds a distance of 133.87 feet to a point of tangency; 

thence South 75 degrees 39 minutes 22 seconds West along said 
northerly boundary a distance of 294.07 f e e t ;  

thence South 01 degrees 20 minutes 00 seconds East along said 
northerly boundary a distance of 120.90 feet to a corner in 
said northerly boundary: 

thence North 67 degrees 38 minutes 49 seconds West leaving said 
northerly boundary a distance of 203.81 feet to the beginning 
of a curve concave southwesterly and having a radius of 150.00 
feet: 

thence northwesterly along the arc of said curve through a central 
angle of I 1  degrees 14 minutes 54 seconds a distance of 29.45 
feet: 

thence North 19 degrees 04 minutes 11 seconds East leaving said 
curve a distance of 388.43 feet: 

thence North 59 degrees 38 minutes 48 seconds East 765.38 feet: 
thence North 86 degrees 42 minutes 44 seconds East 550.28 feet: 
thence North 82 degrees 00 minutes 02 seconds East 269.58 feet: 
thence North 50 degrees 20 minutes 1 0  seconds East 43.37 feet; 

I .- 



_- 

thence  North 43 d e g r e e s  00 minutes 19 seconds East 28.55 feet; 
thence North 46 d e g r e e s  59 minutes 41 seconds East 28.00 feet  to a 

point on--the-westerly right-of-way line o f  said Ironwood- - - 
Drive; 

thence South 43 degrees 00 minutes 13 seconds East along s a i d  
right-of-way a distance of 211.10 feet to the TRUE POINT OF 
BEGINNING. 

Said parcel contains 558,992 square feet or 12.8327 acres more or 
less. 

GILBERTSON ASSOCIATES 849027 3-29-91 
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PROPERTY DESCRIPTION 
LAKE AREA 

- That part o f , t h e  Southeast quarter of Section 2, Township 5 North,- . _ .  
Range 4 East of the Gila and Salt River Base and Meridian, Maricopa. 
County. Arizona, more particularly described as follows: 

COMMENCING at the South quarter corner of said Section 2; 
thence North 00 degrees 44 minutes 34 seconds East along t h e  West 

thence South 89 degrees 15 minutes 26 seconds East 53.69 feet to 

thence North 38 d e g r e e s  32 minutes 54 seconds East 46.80 feet: 
thence North 04 degrees 17 minutes 33 seconds West 47.06 feet: 
thence North 65 degrees 43 minutes 40 seconds East 60.75 feet; 
thence South 74 degrees 48 minutes 51 seconds East 54.42 feet; 
thence South 20 degrees 47 minutes 02 seconds East 34.90 feet: 
thence South 58 degrees 50 minutes 42 seconds East 110.72 feet; 
thence South 36 degrees 05 minute5 19 seconds E a s t  129.77 feet: 
thence South 07 d e g r e e s  31 minutes 23 seconds West 69.03 feet; 
thence South 56 degrees 50 minutes 07 seconds West 62.88 feet; 
thence North 53 degrees 21 minutes 14 seconds West 107.63 feet: 
thence South 68 degrees 30 minutes 14 seconds West 70.79 feet: 
thence North 39 degrees 58 minutes 06 seconds West 128.09 feet; 
thence North 1 7  degrees  22 minutes 47 seconds West 70.09 f ee t  to 

line of said Southeast quarter a distance of 673.50 feet; 

the TRUE POINT OF BEGINNING; 

the TRUE POINT OF BEGINNING. 

Said parcel contains 57,440 square feet or 1.3107 acres more or  
less. 

GILBERTSON ASSOCIATES lt49027 12-12-91 
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NON-POTABD WATER RATES 

No less than annually, through the City's budgetary process, the City shall establish a non- 
potable water rate schedule that includ& any and all costs to own and operate the system, 
including but not limited to, the following compnents: 

1. Cost of water purchased from the Central a n a  Project (CAP) or any other 
non-potable water source. 

2. Operation and maintenance: of the filtration and disinfection system and any 
other components at the Wastewater Treatment plant required to treat 
secondary effluent so that it can be used to supply effluent to the RWDS. 

3. Actual energy costs for fwe (5) pump stations required to deliver water from 
the Central Arizona Project Canal and the Wastewater Treatment plant to the 
turf projects. This includes the CAP pump station, pump stations A, B, C, 
and D and any additional pump stations required. 

4. The actual costs to maintain and operate the pump stations, RWDS Trunk 
Lines, the 8 million gallon reservoir and the Main Lines. 

5. Repairs to and replacement of the pump stations and pipelie system. 

6. A percentage factor for General Fund administration, accounting and billing 
consistent with the factor charged to all other Water Resources Department 
customers in the City of Scottsdale. 

7. A percentage factor for Water Resources Department administration, 
accounting and billing. 

8. A Franchise Fee consistent with the percentage charged to all other Water 
Resources Department customers in the City of Scottsdale. 

9. An in-lieu property tax payment to the General Fund consistent with the 
payment charged to all other Water Resources Department customers in the 
City of Scottsdale. 

10. The costs to amortize loans obtained by the City for the purpose of 
repIacement and/or construction of additional or existing components of the 
pump stations, RWDS Trunk Line, 8 million gallon reservoir, Main Lines and 
filtration and disinfection system and any other components at the Wastewater 
Treatment Plant required to treat secondary effluent so that it can be used to 
supply effluent to the RWDS. In the case of Main Lies and Pump Stations 



11. 

12. 
. -- 

13. 

14. 

15. 

on the Main Lines, this provision shall not indude the construction of 
facilities to sene property for the first time. 

A component charge to provide for a replacement/constructiotion fund. 

Establishment over the first twelve (12) montbs of an operating cash reserve 
of one month of operating cash. 

After the first twelve montbs of operation, maintenance of an operating cash 
reserve equal to the cash required in the 45 day period of maximum cash 
requirements. 

Any funds that the City has had to a h c e  from City funds to operate and 
maintain the RWIDS because there were not sufficient funds available in the 
RWDS Operating Fund, plus interest on the amount at a rate equal to the 
interest rate that the City actually earned on City funds invested during the 
period of the advance. 

The City has agreed to pay aU costs for Additional Pumps for the "CAP" 
pump station. It is acknowledged that the City has done this to compensate 
for the City's intended use of the RWDS to transport water for recharge for 
the City's purposes. At such time that the RWDS has sufficient effluent 
available to meet all RWDS higation requirements, throughout the year, the 
City will also pay for the total operation and maintenance costs associated 
with the "CAP" pump station, so long as no water for RWDS purposes is 
being pumped through the "CAP" pump station. Not withstanding the above, 
the City shall at all times pay for direct energy costs associated with the 
transportation of water being transmitted for recharge purposes through the 
RWDS. 



EXHIBIT B-2 

NON-POTABLE WATER RATES 

EXAMPLE CALCULATIONS OF 
UATER RATES TO BE CHARGED FOR WATER DELIVERED THRCUGH 

RECLAIXEO WATER DISTRIBUTIW SYSTER 

DESCRIPTION 

RAU CAP UATER 

GENERAL NOTE: ANY AND ALL COSTS TO OUI AND OPERATE THIS SYSTEn SHALL BE M Y  BY PARTIES TO W I C H  UTER IS 
DELIVERED. THESE COSTS SHALL INCLLOE, BUT NOT BE LIMITED TO POMR, WATER. LABOR. E W I W N T ,  
MATERIALS, OPERATIO)(, REPAIR, NEW COUSTRUCTIOW, REPU\CEI(ENT, OVERHEADS, LOAN AMORTIUTION. ETC. 

ACRE FEET 
OF I U  DOLLARS COST 

PER YEAR ACRE FOOT PER YEAR 
IN DOLLARS WATER PER 

2.000 55 110.000 

OTHER WATER 50 80 4,000 

COSTS TO PERMIT SECONDARY EFFLUENT TO BE USED, 
1NCLU)ING BUT NOT LIRITED TO 
FILTRATIOW, DISINFECTION, ETC. 
TOTAL 

HRIPING ELECTRICITY 
LIFT STATION _ _  FRDn CAP CANAL TO RESERVOIR 
W STATION "A" FRU4 RESERVOIR TO ZONE Z 
PUMP STATION "E" FRU4 ZONE 2 TO ZONE 3 
PUMP STATION "Cy FRDn ZONE 3 TO ZONE 4 
PUMP STATION '9" FROW ZONE 4 TO ZONE 5 

1,500 30 45.000 
3,550 159.000 

2,050 20 
2,- 35 
2,000 34 
1,500 35 
1,000 34 

10TAL ELECTRICITY 

OPERATION & MAIUTEUANCE Of SYSTEH 

TOTAL DIRECT COSTS 

WATER RE!XURCES DEPARTMENT OMRHEU) DISTRIBUTIOr( 

ESTABLISH AMD MAINTAIN OPERATING CASH RESERVE 

Interest required to provide operating cash 

GENERAL FUND OVERHEAD DISTRIBUTION 

IN-LIEU PROPERTY TAX 

FRANCHISE FEE 

REPLACERENT/COWSTRUCTI~ FUND 

MORTIZATION OF REPLACEMENT/CONSTRUCTIW LOANS 

TOTAL cos1 

LESS P W E R  COSTS OF W STATIONS A,B,C, 8 D 

TOTAL COST WITHCUT POVER m T S  OF PlMP STATIONS A,B,C, (L D 

BASE CHARGE, IN DOLLARS PER ACRE FOOT, IS 
TOTAL COST UITHWT POVER COSTS OF PUMP STATIONS A,B,C, 8 D 
DIVIDED BY TOTAL ACRE FEET OF WATER DELIVERED 

ADDITIONAL CHARGE TO BE ADDED TO BASE CHARGE, IN DOLLARS PER ACRE FMT, 
FOR C U S T W R S  SERVED THROUGH W H P  STATIONS: 

140 
.-rr 

3,550 

ELECTRICITY COSTS FOR P U P  STATION "A" 
ELECTRICITY COSTS FOR PUMP STATION "E' 
ELECTRICITY COSTS FOR PLMP STATION "C" 
ELECTRICITY COSTS FOR W H P  STATION "D" 

3s 
36 
35 
36 

RATES, IN DOLLARS PER ACRE FOOT, IS BASE CHARGE PLUS THE Sun TOTAL OF THE COST 
OF ELECTRICITY OF ALL PUMP STATIONS WATER HAS GONE THROUGH TO BE DELIVERED: 

ZONE 1..BASE CHARGE ONLY...GRAVITY SERVICE FROM RESERVOIR 
ZONE Z..BASE CHARGE PLUS ELECTRICITY FOR WKP STATION "A" 
ZONE 3..BASE CHARGE PLUS ELECTRICITY FOR P W  STATIONS "A" h "B" 
ZONE G..BASE CHARGE PLUS ELECTRICITY FOR W STATIONS "A" h '%" h "C" 
ZONE S..BASE CHARGE PLUS ELECTRICITY FOR PUMP STATIONS "A" & *'Ert h "CCR 8 '*D" 

140 
175 
21 1 
246 
282 

41,000 
94,010 
72,000 
52.500 
M.C)OO 

295.510 

100.000 

554,s 10 

55,451 

5,000 

5,000 

83.1n 

5,545 

27,726 

4,000 

10.000 

750,409 

254.51 0 

495.899 



EXHIBIT C 

This exhibit is prepared for the purpose of determining the RWDS contribution 
as stated in City of Scottsdale Agreement No. 900083. 

I. 
_ -  - _-. 

Calculation of RWDS costs: 
a. Central Arizona Project/Turnout Structure(1) 
b. Landscape Contract(2) 
c. Telemetry System fees(3) 
d- Design and Administration fees(1) 
e. Construction Management fees (Greiner Engr.)(2) 
f. Construction Consulting fees (NBS/Lowry Engr.) (2) 
g. City of Scottsdale Plan Review fees(1) 
h. Mollusks screens and chlorination costs(4) 
i. Right of Way Acquisitions 
j. Pipeline and Pump Station Costs 
k. City Payback Admin Fees 
1. Minus line valves at Pump Station A= $ (16,000) 
m. City Plan & Specs Repro Costs, Out Legal Fees 
n. TOTAL RWDS COSTS 

11. Calculations of RWDS Contingency Costs: 
1. Landscape Construction Costs(1ine b.) 
2. Pipe, Pump Sta's, Mollusks t Chlor Costs(1ine h+j+k) 

TOTAL CONSTRUCTION COSTS 
10 % OF TOTAL CONSTRUCTION COSTS(C0NTNGENCY) 
TOTAL COST OF CONSTRUCTION PLUS CONTINGENCY 

111. Calculation of RWDS Contribution: 
Divide (TOTAL RWDS COSTS $ 12,843,653 PLUS 
TEN PERCENT CONTINGENCY $ 1,046,385 ) BY 
2O[MGD Pipeline Capacity] 
( $  13,890,038 )/20=RwI)S Contribution per 1 MGD 

LESS: Credit for amounts previously paid for design, 
engineering and construction costs 

0.5 MGD = 

TOTAL CONTRIBUTION DUE PURSUANT TO SECTION NO. 3 
OF THIS AGREEMENT 

$ 45 , 670 
91,626 
25,000 

1,374,392 
618,200 
241,900 
9,765 

692,000 
44,875 

9,696,225 
10,000 
(16,000) 
10,000 

$ 12,843,653 

91,626 
10,372,225 

$ 10,463,851 
1,046,3 85 

$ 11,510,236 

$ 

694,502 
347,251 

$ 

$ (124,577) 

$ 222,674 

NOTES : 
(1) 
(2) 
(3) 
(4) 

Based on actual costs incurred 
Based on bid amount o f  approved contract 
Based on bid amount plus $15,000 for City staff work 
Based on estimates supplied by NBS/Lowry 



EXHIBITD 

M E M O  

TO: Scottsdale Planning Department 

FROM: Scottsdale Water Resources Department 

R E  Satisfaction of zoning Stipulations 

DATE: 

This memorandum is to certify that Boulden Joint Venture has satisfied zoning stipulation 
1%. and Use Permit Stipulations 6 and 7 of Cases 42-2-89/38-UP-89, attached hereto, by 
execution and implementation of a Pipeline Capacity Agreement in connection with the 
City's Reclaimed Water Distribution System. 



. 
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?pie 3 
, case 42-2-89/38-uF-94 

a .  
I 

a. The appl icant  sha l l  provide an approved Master Uater Plan f o r  the 
sub jec t  property including any required o f f - s i t e  UATER l i n e s ,  
booster  and storage f a c i l i t i e s .  Said Master Pian shal l  be prepared 
i n  accordance w i t h  the design procedures and c r i t e r i a  of t he  City of 
Sco t t sda le  by a r eg i s t e red  professional .  engineer l icensed i n  t h e  . 

S t a t e  o f  Arizona. The Master Water Plan shal l  include, but not  
-e - ' 7  limited t o ,  t he  following: 

1) 

2 )  

Location and s i z e  o f  a l l  water system components. 

Indication o f  t he  t i m i n g  and responsible party fo r  the  
construction o f  the water system. 

3)  A f l o w  and pressure ana lys i s  w h i c h  includes simulation u s i n g  
a computer model w i t h  a peak and f i r e - f l o w  requirements, 

4 )  Integration of  Master Water Plan w i t h  the City 's  CURRENT 
Master Water SUPPLY DISTRIBUTION WATER Plan. 

b. Appiiciant shal l  construct a wastewater reclamation plant  ON SITE 
AHD/OR PARTICIPATE IN CONSTRUCTION OF THE EIASTER PLANNED RE6IONAL 
UASTEWATER TREATMENT AND RECLAZRED UATER DISTRIBUTION SYSTEM 
PURSUART TO AN AGREEXENT WITH THE CITY, COWFIUNITT FACILITIES 
DISTRICT, OR OTHER CONSTRUCTING FIHANCING/METHOD PROVIDING FOR 

I ;* CONSTRUCTIOH OF sucn SYSTEM. e . - 

c. Tfie appl icant  sha l l  provide an approved Master Wastewater Plan f o r  
t h e  sub jec t  property. Said master plan s h a l l  be prepared by a 
r e g i s t e r e d ,  professional engineer i n  the S t a t e  o f  Arizona. T h e  
a p p l i c a n t ' s  master wastewater plan s h a l l  include, but not be l imi t ed  
t o  t he  following: 

1) Location and s i t e  o f  a l l  necessary nastewaterlsewer 
f a c i l i t i e s  and the land areas  f o r  the f a c i l i t i e s .  

2) 

3 )  

4)  

A t imetable spec i fy ing  t h e  time and responsible par ty  f o r  
construction o f  the necessary wastewater f a c i l i t i e s .  

Necessary c a l c u l a t i o n s  t o  s u b s t a n t i a t e  l i n e  sizes. 

Integration o f  t h e  Master Wastewater P l a n  with the Ci ty 's  
CURRENT Wastewater COLLECTION - WATER 

. 
I 
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* I  . _  1 Case 42- Z-i39/38-UP-89 

M I  5 C E LLAN EO U 5 

1. A t  the  time of building permits, a park development f ee  may be required. 
The  f e e  would be a proportionate share  of t he  c o s t  f o r  land acquisit ion and 
improvements for a park t o  serve t h a t  portion o f  the community. 

2. f h c r e s p o n s i b i l i t y  for  - the ~ maintenance ---. of  landscape - buffers on public and 
p r i v a t e  property (back-of-curb to -right-of-way o r  access easement Tine 
i nc luded)  and drainageways shal l  be by the appl icant  and subsequent 
homeowners associations. and provisions,  t he re fo re ,  sha l l  be  s e t  f o r t h  i n  a 
s e p a r a t e  agreement between the appl  i can t  and t h e  City which shal l  be 
recorded i n  the records o f  the Maricopa County Recorder. 

Those a reas  of designated common a rea  s h a l l  n o t  be accepted f o r  maintenance 
or ownership by the City without expressed ac t ion  of the City Council. 
Before any improvement i s  accepted, i t  sha l l  meet City standards. Fai lure  
t o  maintain the designated common a reas  could r e s u l t  i n  a c i v i l  action 
brought by the City for  costs incurred by the City f o r  sa id  maintenance. 

3.  

4.  A l l  improvements associated w i t h  a development o r  phase o f  a development 
and/or  required fo r  access o r  se rv ice  t o  the development o r  phase o f  a 
development shal l  be constructed i n  f u l l  by t h e  appl icant  including b u t  not 
1 i m i  ted t o  washes, storm drains,  drainage structures,  water systems, sewer 
system, curbs and gutters, paving sidewalks, s t r e e t l i g h t s ,  street signs and 
landscaping. Assurance of construction s a t i s f a c t o r y  t o  the City shall  be 
posted w i t h  the City guaranteeing the i n s t a l  l a t i o n  o f  the improvements. 

USE PERMITS 

1. Development shall be i n  substant ia l  conformance w i t h  the plan submitted 
with t h i s  application, except where modified by the s t ipulat ions.  

These s t i p u l a t i o n s  shall  appIy i n  addi t ion t o  the s t ipu la t ions  for the 
Boulders ( a s  amended by 112-2-86 AND 42-2-89]. 

2. 

7 ". 
- 

3. Development Review of any future  c o n s t r u c t i o n , ~ i r n p r o v e m e n t  OR 
HODIFICATION YHIUI CHANCES THE LOCATION OR MOUNT OF TURF, DRAINAGE 
CHARACTERISTICS, OR IRRIGATION LAYOUT t o  the EXISTING g o l f  course shal l  be 
required.  

s h a l l  include the color and physical character  o f  the . facil i t ies.  
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c .  
- -  .. .. Gaze 42-Z-89/38-UP-89 

- .  

. 
5. Development Review approval s h a l l  not be given  on parcels adjacent t o  the 

expanded golf course s o u t h  of Westland Drive (Parcels R ,  5 ,  T ,  P, Q, A/B, 
H4, Q, R, P, T)  unti l  the-., ( ? 7  'J? y c  Z 

OEYELOPHENT RNIm BOARD HAS APPROVED THE A P P L f W L E  60LF COURSE SITE 
PLAN. 
designated f o r  goTf course use s h a l l  be incorporated into the a d j a c e n t  
parcels w i t h  no increase i n  the number o f  allowed u n i t s .  

6 ,  
;L 

.- If the-additional se l f  course i s  n o t  developed, the land area 

6. Unless resolved othetwise, the C i ty  s t a f f  shall  submit an application to  
the  Director o f  the Arizona Department o f  Mater Resources f o r  a 
modification o f  the applicable maximum gallons per capita per day (GPCPD) 
goal o f  the  City o f  Scottsdale f o r  a l l  non-residential water use, including 
r e so r t s  and g o l f  caurses. In the event t h a t  t h e  Director o f  the Department 
of Water Resources does not approve the requested adjustment, permits shall  
not be issued for any non-residential uses, unless a n  al ternate solution i s  
approved IN AN AGREEHENT WITH THE APPLICANT by the City Council. 

7. Pr io r  t o  the issuance o f  grading, g r u b b i n g ,  clearing, or construction 
permits fo r  development o f  Phase 2 o f  the golf course, IF NOT PARTICIPATING 

DISTRIBUTION SYSTEHS the applicant shall  : 
Ifl THE MASTER PLAffflED REGIONAL UASTEMATER TREATMENT - RECLAIHED UATER 

a. Provide a study acceptable t o  t h e  c i ty  which identifies the peak-day 
and average-day go1 f course water requirements for the add i  t iona 1 
n i n e  holes and the service area  necessary t o  generate sufficient 
e f f luent  t o  meet this  water demand. 

' 

b. Provide the detailed design f o r  a wastewater treatment plant which 
w i l l  produce suff ic ient  eff luent  t o  meet the peak day golf course 
requirements and would be capable o f  expansion t o  meet the ultimate 
need f o r  wasteuater treatment within the service area, 

c. Provide a l l  the land necessary far  the wastewater treatment 

d. 

f ac i  1 i ty. 

COMMIT BY AGREEMUIT YITH THE CITY TO construct a facilitIES which i s  
ARE capable o f  producing suf f ic ien t  t reated effluent t o  meet the 
peak-day golf course water requirement for the additional nine holes 
and meet a l l  s t a t e ,  county and c i t y  standards. 

e. Provide a n  a l ternate  source of  water to meet the g o l f  course water 
requirements i n  the event suf f fc ien t  effluent is not available t o  
i r r i g a t e  the additional nine holes o f  golf when they are 
constructed. 

Provide a master plan and construction o f  f a c i l i t i e s ,  including 
p i p e s  and pump s ta t ions,  t o  d i s t r ibu te  the al ternate  source of water 
should it be required a s  s e t  forth i n  7E above, 

Provide a contract acceptable t o  the City o f  Scottsdale w i t h  the 
Boulders Carefree Sewer Corp. assuring the Ci ty  t h a t  the original 
and continuing r i g h t  t o  use effluent t o  supply the water 
requirements for this  Phase 2 golf course will be provided. 

f .  

g. 



EXHIBIT E 

June 12, 1991 ' 

H r .  Harold A. Jenkins ,  Pro jec t  Manager 
Boulders P r o j e c t  Of €ice 
P.O. Box 5293 
Carefree, A2 85377 

RE: LETTER OF UNl%TtSTANDING FOR BOULDERS DEVEU)PHFNT SEVEN-HOLE 
.GOLF. m S E  '~E%PAHSION 

Dear M r .  Jenkins: 

The fol louing c o n s t i t u t e s  a letter of understanding between t h e  Boulders 
Development ("Boulders") and t h e  City of Scot t sda le  ("City") for provision 
of an i r r i g a t i o n  supply t o  t h e  Boulders' seven-hole golf course expansion 
(the "expansion") wi th in  t h e  City's w a t e r  service area.  

General Understanding 

It i s  hereby understood between t h e  Boulders and t h e  City t h a t  the  Boulders' 
e x i s t i n g  29-hole golf  course w i l l  continue to receive its i r r i g a t i o n  water 
supply through a pre-existing c o n t r a c t  with the Carefree Water Company under 
a c u r r e n t  715.45 acre foot per year  a l l o c a t i o n  determined by the  Arizona 
Department of Uater Resources. 
provision of w a t e r  service is r e s t r i c t e d  t o  only t h e  Boulders' Phase 2 
seven-hole expansion located within t h e  City's water serv ice  area,  subjec t  
t o  t h e  Boulders' payment of the  Ci ty ' s  water resources  development f e e  and 
concurrence with the s p e c i f i c  terms, condi t ions and understanding prescr ibed 
i n  t h i s  le t ter .  

Further ,  i t  i s  understood t h a t  t h e  City's 

Sources of Supplz  

You have advised the Ci ty  t h a t  (30) acre f e e t  of water provided by t h e  City 
of Scottsdale ,  when combined with o ther  suppl ies  c u r r e n t l y  ava i lab le  t o  t h e  
Boulders, including but  no t  l imi ted  t o  reuse of wastewater generated and 
t r e a t e d  on the  Boulders development, will meet t h e  ul t imate  annual demand o f  
the  expansion. 

9191 E. SAN SALVADOR DRIVE SCOTSDALE, ARIZONA 85258 PHONE (602) 994-2600 
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Payment of Water Resources Development Fee, Water Quant i ty  and D e l i v e q  

Based upon payment by the Boulders of a one-time water resources development 

the  City will provide up  t o  30 acre f e e t  o f  water each calendar year as 
requested t o  i r r i g a t e  t h e  expansion unless addi t iona l  a l l o c a t i o n  i s  
purchased. 
one day p r i o r  t o  reques t ing  water serv ice ,  entitles the  Boulders t o  30 acre  
f e e t  of water per calendar  year del ivered by the  City through the City‘s 
potable d i s t r i b u t i o n  system, at a del ivery  rate not  t o  exceed 250 gal lons 
per minute. 
only (calendar  year  19911, a d d i t i o n a l  “grow in” water present ly  estimated t o  
be approximately 28 acre f e e t  on t h e  b a s i s  of one acre  f o o t  per acre  of new 
t u r f ,  may be used for t h e  establishment-of t h e  t u r f  as permitted by t h e  
Department of Water Resources, without payment of any a d d i t i o n a l  fee  t o  t h e  
City. 

fee (“fee”)  i n  t h e  amount of $60,G88 (30 acre feet at $2;800 p e r  acre f o o t j c . - - -  - _  - i . .-- 

It is understood t h a t  payment of the  fee, which s h a l l  be payable I 

It is f u r t h e r  understood t h a t  during t h e  first growing season 

The Boulders’ r i g h t  t o  receive water s h a l l  be t h e  same as that of o ther  C i ty  
water customers and s h a l l  be subjec t  t o  a l l  present and f u t u r e  ordinances 
and policies of the City. Payment of t h e  f e e  does not  e n t i t l e  t h e  Boulders 
to water uithout charge. The Boulders, therefore ,  s h a l l  pay f o r  t h e  water 
del ivered a t  the appl icable  City rate and as b i l l e d  by t h e  City.  

Termination of Service 

It is  understood that once 30 acre f e e t  of water has been de l ivered  by t h e  
City i n  any calendar  year ,  the meter t o  t h i s  se rv ice  w i l l  b e  shut  of f  and no  
f u r t h e r  water w i l l  be supplied by t h e  City u n t i l  January 1st of t h e  
following calendar  year ,  except 1991 t h i s  amount will be 58 acre feet .  

Reporting and Compliance Requirements 

The City will record and repor t  a c t u a l  annual usage of t h i s  City-provided 
supply t o  t h e  Arizona Department of Water Resources (Department) f o r  each 
calendar year. Annual repor t ing  requiremeuts and compliance with t h e  
Department’s annual a l l o c a t i o n ,  however, a r e  the  so le  r e s p o n s i b i l i t y  of t h e  
Boulders. 
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A R E S O I D "  OF THE UXJNCrL OF 'ME Crry OF SCDI'E-, 
MARfcoPA COUNTY, ARIZONA, AuIHaRTZING ?HE MAYOR To 
IWIER INTO XREESNT NCX. 920002, 920003, 920004, 
920005 AND 920006 
w&!I!ER D l 2 3 n u m m o N  SYSllEM I?IPmRa FOR cEEu!xN mLJ? 
CxmSFs. 

CAPACITY IN ?HE REQcAIME;I) 

WHEXWS, FebNary 12,1991, t3ae city aul2mriZed the 
co-ion of a Iirxlaimed W a t e r  D i s t r i b u t i a n  system ('?wI1s") to transport m w  CAP 
w a t e r  and reclajmd wastewater frcen a water reclamatian plant ta golf caurses in 
the 110th area of the City for irrigatian of the galf c~urses; arri 

area golf caxses cmners to participate financially i n  the design and a m s t m & ~  'on 
of the EwDs and to enable them t o  resenre capacity i n  the systw; anl 

WHERES, the City has reached agreement on fAe tenns of the future 
delivery of reclaimed w a s t e w a t e  and raw cap w a t e r  in ~ipeljne capacity &reemznts 
with Highlan5s Develalpnent Co., Troan North Golf aCanpany, Baulders Joint V e n t u r e ,  
M3 L i v m  acwpany LhiM Pa&re&n 'p, and Amberjack, Li. and State Farm Plutual 
Autcwobile Insmane anqxmy Q.; and 

that the mrth area golf aours~ts use excess raw CAP water and reclaimed wastewater 

m, -, LET I" BE I7EsoLvED by the ckancil of the city of 

WHEREAS, Pipeline Capacity are being used to enable the north 

W"?EAS, it is in the interest of the ci t izens of the city of Scottsdale 

to  higate golf (xx~lses instead of grcxmdwater. 

scottsdale, Marimpa crxmty, Arizona, as follows: 

section 1: H e r b e r t  R. Ddnkwaater, Mayor, iS h e  authorized to and 
directea to executE! on behalf of the City of Sccktsdale Agreanent Nos. 
920002, 920003, 920004, 920005 and 920006 pruviding for Pipeline Capacity 
w t s  w i t h  laKbmers resew- capacity in the -lain& water 
D k t r i h t i o n  mte~~. 
PASSED A N I T m m  by the council. of 

oaunty, Arizma, thisgdday of ~ e b r ~ a r y ,  
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Resolution No. 4142 
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FIRST AMENDMENT TO PIPELINE CAPACITY AGREEMENT NO. 920004 

-_ - . .  - 
This First Amendment- Pipeline. C pas&-  Ageemenl No. 920004 (“the 

First Amendment”) is made this ,@ day of J d , - 4  1994, by and between the 
City of Scottsdale, an Arizona municipal corporation (“City”), and Boulders Joint Venture, 
a joint venture formed under the Arizona Uniform Partnershjp Act (“Owner”). 

A. On February 3,1992, City and Owner entered into Pipeline CapaciQAgreement 
Nu- 920004 (”the Agreement”) under which Owner purchased five hundred thousand 
(500,OOO) gallons per day of transmission capacity in the RWDS in consideration for 
Owner’s payment of the sum of Thirty Four Thousand Two Hundred Fifty One Dollars 
($347,251). At the same time, Owner abo paid City of sum of Sixty Thousand Dollars 
($60,000) as a one-time water resources development fee for delivery of up to thirty (30) 
acre-feet of water annually from the RWDS for turf irrigation with respect to Owner’s golf 
course. However, the annual water demand of Owner’s golf course exceeds nine hundred 
(900) acre-feet per year. At the present time, the bulk of the water used for turf irrigation 
by Owner consists of groundwater withdrawn from wells located within the “Cave Creek- 
Carefree Sub-Basin,” including welIs Iocated withill City- Owner desires to acquire 
additional capacity in the RWDS in order to enable Owner to irrigate more of its golf 
course with reclaimed water as it is available, or surface water. 

B. City has previously entered into Agreement No. 930028 (“the Payson 
Agreement”) in connection with which City has agreed to accept the assignment of eight 
hundred four (804) acre-feet of Payson CAP subcontract water in lieu of the payment of 
water resources development fees by Owner. Pursuant to the terms of the Payson 
Agreement, City has granted Owner a credit to the extent of seven hundred seventy four 
(774) acre-feet of water, and has refunded Owner the sum of Sixty Thousand Dollars 
($60,000), which amount was paid to City by Owner in connection with entering into 
Agreement No. 920004, as described in the preceding paragraph. 

C. City and Owner now wish to amend certain provisions of the Agreement as 
stated herein. 

A G R E E M E N T  

For valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties agree as follows: 

1. &~italized Terms. All capitalized terms not otherwise defined in the First 
Amendment shall have the meanings ascn’bed to them in the Agreement. 

. . 
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2. Amendment. Tbe parties hereby amend the Agreement as follows: 
- 

A. Section 3. page 4. Delete Section 3 and insert the following: 

3. PAYMENTS BY OWNER FOR RIGHTS UNDER THIS 
AGREEMENT 

At the time of the execution of the Agreement, Owner paid to City 
Three Hundred Forty Seven Thousand Two Hundred Fifty One 
Dollars ($347,251) as adjusted, as shown on Exhibit "C" attached 
hereto, for five hundred thousand (500,000) gallons per day of 
transportation capacity in the RWDS. This dollar amount was 
calculated pursuant to Exhibit "C" attached hereto. Concurrently 
with the execution of the First Amendment, Owner shall pay to 
City, in cash (by wire transfer) or cashier's check, Six Hundred 
Sixty Tbousand One Hundred Eighty Eight Dollars and Twenty 
Five Cents ($660,188.25) as calculated pursuant to Exhibit "C-1" 
attached hereto, for seven hundred fifty thousand (750,000) gallons 
per day of transportation capacity in the RWDS. Upon payment 
of this additional sum to City, and execution of the First 
Amendment by both parties, Owner shall have the right to receive 
a total of one million two hundred firty thousand (1,250,000) 
gallons per day of transportation capacity in the RWDS ("Owner's 
RWDS Capacity"). 

B. Section 4.3, page 5. Section 4.3 is amended to read as follows: 

4.3 Backup Potable Supply 

As a condition of City delivering water through the RWDS to the 
Property for imgation of turf, Owner shall i) pay, or have 
previously paid, to City a water resources development fee for an 
amount of water at least equal to the Arizona Department of 
Water Resources (ADWR) maximum annual potable water 
allotment for the intended turf use or, if such allotment does not 
exist, the expected annual demand €or water to serve the uses 
permitted under Section 10 hereof, considering all applicable 
conservation requirements (the "annual allotment") (or if City has 
no such fee, a payment of Two Thousand Dollars ($2,000) per 
acre-foot of annual allotment increased annually by the 
Engineering News Record Construction Cost Index for Los 
Angela or comparabIe index if this no longer exists); or, 
alternatively, ii) transfer to City the right to receive CAP water, in 
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an amount equal to the annual allotment; or iii) a combination of 
i) and ii) equal to the annuaI allotment. In addition, Owner shall 
pay any water development fees, meter fees and any other fees 
required by City ordinances and codes at the time the fee 
payments are made, together with the installation of a connection 
to City's potable system. Owner shall be responsible for all 
improvements to the water system to provide backup potable 
supply, which may include pumping stations, reservoirs, pipelines, 
and related appurtenances. Payment of the fees and/or transfer of 
CAP water may occur at any time prior to receiving any Non- 
Potable Water from the RWDS. City will not deliver Non-Potable 
Water to the Property until the requirements of this Section have 
been met. The combined total of potable and Non-Potable Water 
delivered by City to the Property for the purposes permitted under 
this Agreement in any calendar year shall not exceed the amount 
of water for which the requirements of this Section have been met, 
adjusted upward based on ADWR allowances for use of effluent. 
If Owner is entitled to use potable City water because the turf- 
related use was in existence and received potable water prior to the 
effective date of City's water resource development fee ordinance, 
then the fee payment and CAP water transfer requirements in this 
Section shall not appIy and the turf-related use shall be considered 
to be "grandfathered." To the extent the requirements of this 
Section are met either by payment, transfer of CAP water or 
grandfathering, City shall have the same duty to deliver potable 
water to Owner as it has to deliver potable water to other users for 
comparable purposes. In particular, City shall deliver potable 
water to the Property for the purposes permitted hereunder in an 
amount equal to the difference between Owner's demand for Non- 
Potable Water (to the extent the requirements of this Section have 
been met) and the amount of Non-Potable Water delivered by City 
pursuant to Section 4.1. City may reduce the amount of potable 
water to be delivered under this Section only if City in the 
reasonable exercise of i ts discretion determines that public health, 
safety and welfare require it to reduce deliveries of potable water 
on a uniform basis to all non-essential industrial users of water 
throughout the city. 
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C. Section 8. page 8. Delete paragraph 8 and insert the following: 

8. PRIVATE WATER COMPANIES 

The parties acknowledge and agree that ten (10) of the thirty six 
(36) golf holes on the Property are located within the Town of 
Carefree and that Owner currently receives water service to the 
Property from Carefree Water Company, which is a private water 
company. Owner agrees that such private water company shall not 
serve water to the golf m u m s  located on the Property during the 
term of this Agreement except to the extent that City is unabIe to 
deliver to the Property Non-Potable Water through the RWDS or 
potable water through its municipal water system in an amount 
equal to Owner’s RWDS capacity. The foregoing notwithstanding, 
Owner shall be permitted to receive water from such private water 
company for use on the goif courses located on the Property for a 
period of one year from the effective date of this Agreement to the 
extent necessary to satisfy its turf irrigation requirements, pending 
Owner’s completion of its on-site transmission and distribution 
system for Non-Potable Water. Nothing contained herein shall be 
deemed to authorize Owner to exceed any applicable restrictions 
or limitations imposed by ADWR on the amount of water which 
may be used for turf-related watering purposes on the Property, as 
provided in Section 7, above. 

Owner covenants and agrees to indernnij., hold harmless and 
defend City, together with its officials, officers, employees and 
agents, from and against any and all claims, actions or proceedings 
initiated or asserted by Carefree Water Company or the Arizona 
Corporation Commission arising out of or related to City’s service 
of water to the golf courses located on the Property. Without 
limiting the foregoing, the duty to indernniQ specifically includes 
claims or actions involving such private water company’s assertion 
that water service by City infringes on the water company’s rights 
under its certificate of convenience and necessity. If any such 
claim or action is brought or asserted against City, or its officials, 
officers, employees or agents, for which indemnity may be sought 
from Owner, then City or any such person shall promptly notify 
Owner in writing. Owner shall have the option within ten (10) 
days of receiving such notice of electing to assume the defense 
thereof, including employment of legal counsel of Owner’s choice 
and the payment of all fees and expenses, which shall be paid as 

. . _ _  . 
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incurred. If Owner does not elect to assume the defense, Owner 
shall pay all reasonable fees and expenses incurred by City or its 
officials, CifGcers, empioyees and agenis in the defense -of such - - -  .- . 
action or claim. City shall have the right to employ additional 
counsel in any such action and to participate in the defense 
thereof, but the fees and expenses of such counsel shall be at the 
expense of City unless i) the employment thereof has been 
specifically authorized by Owner in writing; or ii) Owner has failed 
to assume the defense of the action or claim as hereinabove 
provided. 

D. Section 12, pane 9. Section 12 is amended to read as follows: 

12. CONSTRUCTION OF MAIN LTNE 

Owner shall not be entitled to receive Non-Potable Water through 
the RWDS until it constiucts a Main Line, including a meter of 
sufficient size to deliver Non-Potable Water to the water 
distribution system of Owner at the Property in an amount at least 
equal to Owner’s RWDS Capacity at the time of commencement 
of construction of the Main Line. With regard to the inclusion of 
a meter in the construction of a Main Line, Owner shall only be 
obligated to pay the costs and expenses incident to the purchase 
and installation of the meter; Owner shall have RO obligation to 
pay to City any fees, including development fees, in connection 
with such meter. A Main Line shall have an air gap between the 
golf course lake and the Main Line that provides backflow 
prevention under all flow conditions. Prior to construction, plans 
and specifications for the Main Line shall be submitted to City for 
approval, which approval shall riot be unreasonably withheld. After 
construction, Owner shall convey to City the Main Line and any 
easements, rights of way and/or fee property equal to ten feet on 
either side a€ the center line aIong the alignment of the Main Line 
contained in the approved plans and specifications or have paid the 
cost of condemning such easements, rights of way and/or fee 
property pursuant to Section 13 hereof. City will accept the Main 
Line and related property interests pursuant to City’s usual and 
customary acceptance procedure. The Main Line and related 
property interests shall then be a part of the RWDS. Owner is not 
required to pay costs in connection with oversizing the Main Line. 
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E. Section 14. Page 10. Delete Section 14 and insert the folIowing: 

14.1 Owner's Guaranteed Backup Potable Water Supplv 

At the time Owner entered into the Agreement, Owner paid 
City the sum of Sixty Thousand Dollars ($60,000) as a one- 
time water resources development fee for delivery for up to 
thirty (30) acre-feet of water annually for turf irrigation with 
respect to a portion of Owner's golf course. Thereafter, 
pursuant to the terms of the Payson Agreement, under which 
City was transferred the right to receive CAP water in May 
1994, City granted Owner credit for an additional seven 
hundred seventy four (774) acre-feet of water. Owner has, 
thus, as of the date of this First Amendment, satisfied the 
requirements set forth in Section 14.3 for eight hundred four 
(804) acre-feet of annuai water denland of Owner's golf 
course. Owner's remaining annual demand is satisfied 
curemtly by the delivery of effluent purchased from the 
Boulders Carefree Sewer Corporation. 

14.2 Satisfaction of Zoning Sti~ulstioris 

Execution and implementation of this Agreement by Owner 
and City shall be deemed to constitute satisfaction of Zoning 
Stipulation 15(b), and Use Permit Stipulations 6 and 7 of 
Cases 42-2-89f38-UP-89. City's Water Resources 
Department shall confirm that Owner has satisfied the above- 
referenced stipulations by placing the memo attached hereto 
as Exhibit "D" in the above-referenced zoning file. 

F. Section 17.1. DaEe 15. Section 17.1 is amended to delete the address for 
Owner and insert the following addresses for notice to Owner: 

Boulders Joint Venture 
34631 N. Tom Darlington Dr. 
P. 0. Box 2090 
Carefree, AZ 85377 
Attention: Club Manager 
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With a copy to: 

- - -Norman D;--Jaxrres, Esq. -- - ..-.- _--- 
Ryley, Carlock & Applewhite 
101 N. First Ave., Suite 2700 
Phoenix, AZ 85003-1973 

G. Nav Exhibits. Deiete ]Exhibit “A” and insert the new Exhibit “A” 
Insert Exhibit “C-1” attached to this attached to the First Amendment in its stead. 

Amendment after Exhibit ‘%, as a new exhibit to the  Agreement. 

3. Limited Effect Except as specifically amended hereby, all terms, provisions, 
menants, and agreements contained in the Agreement shall reniain in full force and effect 
following the date hereof. 

4. Miscellaneous Provisions. 

A. Waiver. No delay in exercising any right or remedy shall constitute a 
waiver thereoc and no waiver by any party to this Agreement of the breach of any covenant 
of this Agreement shall be construed as a waiver of any preceding or succeeding breach of 
the same or any other covenant or condition of this Agreement. 

B. Countemarts. This Agreement may be executed in two (2) or more 
counterparts, each of which shaIl be deemed an original, but all of which together shall 
constitute one and the same instrument. The signature pages from one (1) or more 
counterparts may be removed from such counterparts and such signature pages all attached 
to a single instrument so that the signatures of all parties may be physically attached to a 
single document. 

C. Headings. The descriptive headings of the paragraphs of this Agreement 
are inserted for convenience only and shall not control or  affect the meaning or construction 
of any of the provisions hereof. 

D. Exhibits. Any exhibit attached hereto shaIl be deemed to have been 
incorporated herein by this reference with the same force and effect as if fully set forth in 
the body hereof. 

E. Further Ads. Each of the parties hereto shall execute and deliver all 
such documents and perform all such acts as reasonably necessary, from time to time, to 
cany out the matters contemplated by this Agreement. 

F. Term. Unless terminated pursuant to this Agreement, this Agreement 
shall ccznhue in full force and effect in perpetuity. 
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G. No Partnership; Third Parties. It is not intended by this Agreement to, 
and nothing contained in this Agreement shall, create any partnership, joint venture o r  other 
arrangement-between City and Owner or other purchasers of RWDS capae iv  Nz~tmn of- _ -  
provision of this Agreement is intended to, or shall, be for the benefit of any person, firm, 
organization or corporation not a party hereto, and no such other person, firm, organization 
or corporation shall have any right or cause of action hereunder. 

--- - - 

H. Entire Agreement. - This Agreement constitutes the entire agreement 
between the parties hereto pertaining to the subject matter hereof. All prior and 
contemporaneous agreements, representations and understandings of the parties, oral or 
written, are hereby superseded and merged herein. 

I. Amendment. No change or addition is to be made to this Agreement 
except by a written amendment executed by the parties hereto. 

J. Good Standing: Authority. Each of the parties represents and warrants 
to the other i) that it is duly formed, validly existing and in good standing under all 
applicable laws; and 5) that the individuaI(s) executing this Agreement on behalf of the 
respective parties are authorized and empowered to bind the party on whose behalf each 
such individual is signing. 

K. Severabilitv. If any provision of this Agreement is declared void or 
unenforceable, such provision shall be severed from this Agreement, which shall otherwise 
remain in full force and effect. If any applicable law or court of competent jurisdiction 
prohibits or excuses City or  Owner from undertaking any contractual commitment to 
perform any act hereunder, this Agreement shall be deemed to permit City or Owner to 
take such action at its discretion. 

L. GoverninK Law. This Agreement is entered into in Arizona and shall 
be construed and interpreted under the laws of Arizona including, without limitation, the 
provisions of A.R.S. 5 38-511. 

M. Time of  Essence. Time is of the essence of this Agreement. 

N. Attorneys’ Fees. If any action is brought by any party to this Agreement 
with respect to its rights under this Agreement, the prevailing party or parties shall be 
entitled to reasonable attorneys’ fees and court costs from the other party or parties as 
determined by the court. 
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0. Binding Effect. Subject to the terms and conditions of Section 16, this 
Agreement shall inure to the benefit of and shall be binding upon the parties hereto, and 

. _.*_..-. . .. .. .. ..their suCCeSSOIS and . -- - - . . .------ ---.- -.e-. . . . - ..%&,. _. _- ._ .. - . . 

IN WITNESS WHEREOF, the parties hereto have executed the First 
Amendment as of the day and year first written above on behaJf of City and Owner. 

CITY, OF SCOITSDALE, an 

ATTEST;, 
By: 

Sonia Robertson, bity Clerk 

APPROVED AS TO FORM: 

“Owner” 

BOULDERS JOiNT VENTURE, a 
joint venture formed under the 



EXHIBIT "A" 



F'EDFERTY DESCX I q T  I O N  
GQLF COURSE HOLES '1 AND 

A T  THE BOULDERS 
4 

. -- _ -  
T h a t  p a r t  of the Southwest quarter of Section 2. Township 5 North ,  
Range 4 E a s t  of the Gila and Salt River Base and neridian. Maricopa 
County, Arizona. more particularly described as follows: 

.BEGINNING at t h e  West quarter c o r n e r  of said Section 2 a= shown on 
the plat f o r  BOULDERS CAREFREE PARCEL. "E". according to Book 343 of 
Haps, P a g e  IS, records of Maricopa County; 
thence  South 89 degrees 02 m i n u t e s  09 secQnds E a s t  along tha North 

line of said Southwest quarter a distance of 950-68 feat to a 
boundary corner of s a i d  Parcel "E", said point being t he  TRUE 
POINT OF BEGiNNING; 

thence continuing South 89 degrees 02 minutes 09 s e c o n d s  East along 
said North line a distance of 167.94 feet; 

thence South 39 d e g r e e s  43 minutes 45 seconds E a s t  along the 
boundary of said Parcel "E" a distance of 32S.48 feet  to a 
p o i n t  herein described as point " A " ;  

thence  South 74 degrees I1 minutes 43 seconds West cont inu ing  along 
s a i d  boundary a distance of 110.52 feet t o  the beginning of a 
curve concave  southeasterly and h a v i n g  a radius of 300.00 
feet ; 

thence southwesterly along s a i d  boundary and the arc of said curve  
through a central angle of 19 d e g r e e s  29 minutes 28 seconds a 
distance of 102.06 feet;  

thence North 28 d e g r e e s  4 0  minutes 19 seconds continuing along said 
boundary a distance of 376.27 feet to t h e  TRUE POINT OF 
BEGINNING, 

. 

_- - __- - 

Said parcef contains 59,084 square f e e t  or 1.3564 acres more or 
I ess. 

Together w i t h  t h e  following described parcel: 

BEGINNING a t  said Point "A".in t h e  above described parcel; 
thence  South 39 degrees  43 minutes 45 seconds East 43.76 feet  to a 

boundary corner of  s a i d  Parcel "E" and tha TRUE POINT O F  
BEGINNING, the following courses fallow said boundary of 
Parcel -E'' until otherwise noted; 

thence continuing South 39 d e g r e e s  43 minutes 45 seconds E a s t  
436.89 feet'; 

thenceSouth 33. d e g r e e s  30 minutes 59 seconds East 104.19 feet: 
thence South 28 degrees 57 minutes 15 seconds E a s t  38.86 feet;, 
thence South 1 6  degrees 41 minutes  44 Seconds East 77.45 feet; 
thence South 36 d e g r e e s  53 minutes 27 seconds E a s t  110.07 f e e t  to 

t h e  begirning of a c u r v e  concave southwestwrly and having a 
radius of 130-00 f e e t ;  

thence southeasterly along t h e  arc of said c u r v e  t h r o u g h  a central 
angle of 17 degrees 39 minutes 32 seconds a distance of 40.07 
feet t o  a point of tangency;  

thence South 19 degrees 13 minutes 55 seconds E a s t  112.00 f e e t  to 
t h e  beginning of a curve concave westerly and having a radi trs  



of 80.00 feet; 
thence southerly a lo r lg  the arc of said c u r v e  through a c e n t r a l  

snzle o f  55 degrees 16 minutes 50 s_econds a distance o f  7-7-. 19 
f e e-t -; 

__.- - I  

thence South 25 d e g r e e s  38 m i n u t e s  57 seconds East 25.00 feet; 
thence S o u t h  78 degrees  09 minutes 27 seconds East  38.19 f e e t ;  
thence  North 83 degrees 20 minutes 1 0  seconds East 82-27 f e e t ;  
thence South 04 degrees 4% minutes 15 seconds E a s t  Ieaving s a i d  

boundary of Parcel "E" a distance of 205.64 feet to a point on 
tha northerly right-of-way line of Clubhouse  Drive as 
described in Instrument number 85-584550, r e c o r d s  of Maricopa 
County : 

thence South 85 d e g r e s  35 minutes 39 s e c o n d s  West afong said right- 
of-way 161.13 feet to the begining of a curve concave 
northeasterly and having a radius of 182.00 f e e t ;  

thence westerly along said right-of-way and the arc of said curve 
through a central angle o f  25 degrees 24 minutes 22 seconds a 
distance of 80.70 feet to a point of tangency; 

thence Worth 69 degrees 00 minutes 00 seconds West a l o n g  said - 
right-of-way 34.92 feet to the beginning of a curva concave 
southwesterly and having a radius of 217.63 f ee t ;  

t h e n c e  northwesterIy along said right-of-way and the arc of said 
curve through a central angle of 22 degrees  00 minutes 00 
seconds a distance of 79-77 f e e t  to a point of tangency; 

thence V e s t  along s a i d  right-of-way 129.59 feet; 
thence North leaving s a i d  right-of-way 7.00 feet to the beginning 

of a curve ,  the radius-of which bears South a distance of 
1025.00 feet therefrom; 

-- - thence vesterly along the arc  of said curve through a central angle 
- _  of 05 d e g r e e s  51 minutes 38 seconds a distance of 104-84 feet 

to a point of tangency; 
thence South 84 degrees 08 minutes 22 seconds West 45.02 feet to 

t h e  beginning of a curve concave northeasterly and having a 
radius of 155.00 feet; 

thence northwesterly along t h e  arc of said curve through a Central 
angle of 31 degrees 02 minutes 53 s e c o n d s  a distance of 83-99 
feet to a p o i n t  of tangency; 

thence North 64 degrees 48 minutes 45 seconds West 6.09 f ee t  to the 
beginning of a curve concave southwesterly and having a radius 
of 205-00 f e e t ;  

thence northwesterfy along the arc of said curve through a central  
angle of 30 degrees 45 minutes 1 2  seconds a distance o f  110.03 
feet  t o  a point of tangency; 

thence South 6 4  d e g r e e s  26 minutes 03 seconds West 41.85 f e e t  to 
t h e  beginning of a curve concave northeasterly and having a 
radius of 155-00 feet: 

thence northuesterly along the arc of said c u r v e  through a centra1 
angle of 50 degrees 15 minutes 1 7  seconds a distance of 135.95 
feet to a point of tangency; 

thence North 45 degrees 1 8  minutes 40 seconds W e s t  272.28 feet t o  
the  beginning o f  a c u r v e  concave southwesterly an having a 
radius of 2 7 5 , O O  feet; 

thence northuesterly along the arc of said curve t h r o u g h  a central 
angle  of 30 degrees 30 minutes 30 seconds 3 distance of 14S.43 



f e e t  to a point of tangency; 
thence N o r t h  75 degrees 49 minutes t i  seconds West 7 1 - 8 8  f e e t  to 

the beginning of a curve concave northeasterly and h a v i n g  a 
-radius af-ZO9.Zl f'eet; 

thence northwesterly along the arc of said curve t h r o u g h  a central 
angle of 30 degrees 55 minutes 49 seconds a distance of 112.94 
feet  to the beginning of a r e v e r s e  curve concave southwesterly 
and having a radius of 350.00 feet;  

thence northwesterly along the arc of said curve through a centra1 
angle of 13 degrees 10 minutes 40 s e c u n d s  a distance of 80.51 
feetto the beginning of a r e v e r s e  curve concave northeasterly 
and having a radius of 12-00 feet; 

thence-northwesterly along the arc of said curve through a centra1 
angle of 75 degrees 30 minutes 41 seconds a distance of 15.82 
feet t o  a p o i n t  of tangency: 

t h e n c e  North 1 7  degrees 26 minutes 31 s e c o n d s  East 40.64  feet to 
the beginning of a curve concave southeasterly and having a 
radius of 175,oO feet; 

thence northeasterly along the a r c  of said curve through a c e n t r a l  ,- 

angle of 30 d e g r e e s  35 minutes 51 seconds a distance of 93-45 
feet  to a p o i n t  of tangency; 

thence North 48 degrees 02 minutes 21 seconds East 63.42 feet to 
the beginning of a curve concave northwesterly and having a 
radius of 275-00 f e e t ;  

thence northeasterty along the arc of said curve through a central 
angle of 13 degrees 17 minutes 48 seconds a distance of 63.02 

_. - -  - - -  -_ 

feet to 
courses 

- _  thence South 
curve a 

thence South 
thence South 
thence South 
thence South 

' thence North 
thence North 
thence North 

a p o i n t  

- .  - .  

a point on said boundary of Parcel "E", the following 
follow said boundary to the end of this description; 
40 d e g r e e s  1 7  minutes 07 seconds East leaving sGid 
distance of 111.00 feet:  
77 d e g r e e s  33 minutes 43 seconds E a s t  153.34 feet; 
50 d e g r e e s  11 minutes 59 seconds E a s t  215.18 f e e t ;  
55 d e g r e e s  04 minutes 43 seconds East 211.86 f ee t :  
79 d e g r e e s  26 minutes 53 seconds East 393.82 feet: 
32 d e g r e e s  44 minutes 15 seconds W e s t  319.86 f ee t ;  
20 d e g r e e s  13 minutes 18 seconds West 93.87 feet; 
28 degrees 40 minutes 19. seconds  W85t 412.58 feet to 
on a curve, the radius of which bears South 36 d e g r e e s  

19- minutes 14 seconds East a distancw of 260.00 f e e t  
therefrom; 

thence northeasterly. along t h e  arc of s a i d  curve  through a centra1 
angle of 20 d e g r e e s  30 minutes 57 seconds a distance of 93.10 
f e e t  to a point of tangency; 

thence-North 74 d e g r e e s  11 minutes 43 seconds East 128.27 feet  to  
the TRUE PRINT Of BEGINNING. 

S a i d  parcel contains  666,591. square feet or 15-3026 acres m.ore or 
less, t h e  2 parcels combined contain 16.6592; acras more o r  loss. 

GILSERTSON ASSOCIATES it49027 4-11-91 





PPQPERTY DESCRIPTION 
GOLF COURSE HOLES 2 AND 3 
1 AT THE BOULDERS 

- .  
- That par+ of t h e  Southwest quarter'of-Section 2 and the Southeast 

quarter of Section 3, Tounship 5 North,  Range 4 East of the Gila 
and Salt River B a s e  and Meridian, Maricopa County, Arizona, more 
particularly described as fattous: 

BEGINNING at the W e s t  quarter  corner of said Section 2 ;  
thence South  89 degrees 02 minutes 09 s e c o n d s  E a s t  along the North 

l i n e  of said Southwest quarter a distance of 428.07 feet to 
the Northwest boundary corner of BaULpERS CAREFREE PARCEL "E", 
accordlng to Book 343 of Maps, Page 18, records  o f  Haricopa 
County, the following courses follow the westerly boundary of 
s a i d  Parcel "E" until otherwise n o t e d ;  

thence South 00 d e g r e e s  58 minutes 53 seconds V e s t  159.63 feet; 
thence South 05 degrees 33 minutes 13 seconds  E a s t  107.50-feet t o  

a p o i n t  on a curve, the r a d i u s  of which bears South 07 degrees 
32 m i n u t e s  41 seconds  East a distance of 170.00 f ee t  
therefrom;. 

thence southwesterly .along the arc of said curve through a central 
angle of 15 d e g r e e s  55 minutes 09 seconds a distance of 47.23 
feet to a point of tangency; 

thence South 66 degrees 32 minutes 10 seconds  West 58.59 f e e t  t w  
the beginning of a curve concave northwesterly and having a 
radius o f  135-00 feet; 

thence southwesterly along the arc of s a f d  curve through a centra1 
angle ai 28 d e g r e e s  47 minutes 42 seconds a distance of 67.85 
f e e t  to the beginning of a compound curve concave 

thence northuesterly along the arc or' said curve through a central 
a n g l e  of 66.-degrees 15 minutes 05 saconds a distance uf 13.68 
f e e t  t o  t h e  beginning of a reverse cu.rve concave southerly and 

thehce uesterty along t h e  arc of said curve through a centra l  angIe 
of 131 degrees 08 minutes 54 seconds a distance of 103-00 
feet  i 

thence North  89 d e g r e e s  26 minutes 05 s e c o n d s  West lsaving said 
curve  a distance of 229.73 feet; 

thence South 24 degrees 24 minutes 01 seconds West  347.53 f ee t :  
thence N o r t h  80 degrees  38 minutes 53 s e c o n d s  East 418-51 feet  to 

the beginning of a non-tangent curve, the radius of w h i c h  
bears  South 06 degrees 01 m i n u t e s  54 seconds West a distance 
0-f 100-53 feet therefrom: 

thence southeasterly along the arc of said curve  through a central 
angle of 44 degrees 31 minutes 03 seconds  a distance of 78-11 
feet  io the beginning o f  a n o n - t a n g e n t  curve. the radius of 
uhic)i bears South 46 degrees 22 minutes 1 0  seconds West a 
distance of 100-00 feet therefrom; 

thence southeasterly along t h e  arc of said curve  through a central 
angle of 20 d e g r e e s  41 minutes 15 seconds a distance of 36.11 
f e e t  to t h e  beginning of a non-tangent curve ,  the radius of 
whch bears South 83 d e g r e e s  57 minutes 42 seconds  West a 

.- - 
.7 - northeasterly and having a radius of 12-00 feet: 

. hav ing  a radfus of 45.00 feet; 



distance of 75.00 f ee t  therefrom; 
t h e n c e  s o u t h u ~ s t r r l y  aionq the arc of said curvs  tfirough 2 cen t r a1  

zngle of 63  d e q t e s  23 minutes 15 seconds a distance of 82-97 
feet  to a point of tangency; 

t h e n c e  South 57 degrees 20 minutes-57 s e c o n d s  Vast 45.50 feet; 
thence  South 06 d e g r e e s  04 minutes 59 seconds East 69.26 iset; 
thence  South 58 degrees 13 m i n u t e s  23 seconds East 56.93 f ee t ;  
t h e n c e  South a6 degrees 03 minutes 25 seconds E a s t ' I 1 9 . 3 0  feet; 
thence South 1 7  d e g r e e s  26 minutes 31 seconds !Jest leaving the 

boundary of said Parcel "E" a distance of 26.30 f e e t  to the 
beginning ai a curve concave northwesterly and having a radius 
of 12-00 feet ;  

thence  southwesterly along t h e  arc of said curve through a c e n t r a l  
angle of 92 degrees 37 minutes 23 seconds a distance of 19.40 
feet  to t h e  begfnning af a r e v e r s e  Curve concave sautheasterty 
and having a r a d i u s  o f  350.00 feet; 

thence southwesterly along the arc O f  said curve through a central 
angle of 57 d e g r e e s  1 2  minutes 42 seconcis a distance of 349.49 
feet to a point of tangency. s a i d  point l y i n g  on the northerly 
right-of-way line of Boulder P a 5 5  as d e s c r i b e d  in Instrument - 
number 85-584550, records  of Maricopa County; 

thence  South 52 degrees 51 minutes 12 seconds  West a l o n g  s a i d  
right-of-way 48-44 feet  to t h e  beginning of a curve c o n c a v e  
northwesterly and h a v i n g  a radius of 75.00 feet;  

thence fouthuesterly along s a i d  right-of-way and -the arc of s a i d  
curve through a central angle of 37 d e g r e e s  08 minutes 48 
seconds a distance o€ 48.62 feet to a poPnt of tangency; 

thance  West along = a i d  right-of-way 113.25 feet to t h e  beginning of 
a curve concave southeasterly and hav ing  a radius of 125-00 

- feet; 
- _  thence sGUthUeSter]y a l o n g  s a i d  r i g h t - o f y w a y  and the arc of s a i d  

C U T V E ~  through a central angle of 28 degrees  13 minutes 5 1  
seconds a & $ s t a n c e  of 61-59 feet to a point of tangency: 

thence South 61 degrees 46 minutes 09 seconds  West along said 
right-of-way 78-,46 feet  to t h e  beginning of a curve cwncaira 
northwesterly and having a r a d i u s  of 75.00 f ee t ;  

thence westerly along said rfght-of-way and the arc of s a i d  c u r v e  
through a central angle of 38 d e g r e e s  33 minutes 43 seconds a 
distance of 50.48 feet to a point  of tangency;  

thence North 79 degres 40 minutes 08 s e c o n d s  West along s a i d  right- 
of-way 154,0& f ee t  to a point on the East right-of-uay line of 
Tom Darfington as shown on the Hap of Dedication recorded in 
Book 303 of naps, Page 29, records of naricopa C o u n t y ;  

th*nce North  10 d e g r e e s  19 m i n u t e s  52 seconds E a s t  along t h e  last 
-described right-of-way line 999.12 feet to a point on t h e  
N - .-. th ] i y 8 e  ~f the S a u t h e u s t  quarter of s a i d  S e c t i o n  3: 

thence South 88 i fearees  59 minutes 05 seconds East a l ~ n g  
line 300.28 feet to the POFNT OF BEGINNING. 

Said !ssrce) conta~ns:  554,642 square feet. or 12.7336 sc 
1 ess. 
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P R D P E R T Y  DESCfiJFTlON 
RkVlSED LAKE HOLE NUHBER 2 

A T  - .. THE . .  BOULDERS 

That part of t h e  Southeast quarter of Section 2, Township 5 North, 
Range East of the G i  la  and Sal t River Base and Heridian, Maricopa 
County. Arizona, b o u n d e d  O n  t h e  Northeast by t h e  southeasterly 1 in= 
of BOULDERS CAREFREE U N I T  FIVE, a c c o r d i n g  to  Book 212 of Maps, Page 
40, and on the S o u t h e a s t  by t h e  n o r t h e a s t e r l y  line of BOULDERS 
CAREFREE UNIT S I X ,  according to Book 266 of Haps, P a g e  17 records 
of Haricopa County, and b e i n g  more particularly described as 
for tows: 

BEGINNING at the Southeast corner of tot 21 of said UNST FIVE; 
thence North 3 1  degrees 03 m i n u t e s  34 seconds East along s a i d  Unit 

F i v e  boundary a distance of 142.23 feet: 
thence South 71 d e g r e e s  20 minutes 49 seconds E a s t  continuing along 

s a i d  Unit F i v e  boundary a distance of 22.45 feet  to a p o i n t  on 
a curve. the radlus of which bears North 87 degrees 57 minutes 
15 seconds E a s t  a distance o f  233.03 f e e t  therefrom: 

thence southerly continuing along said Unit  F i v e  boundary and the 
a r c  of said curve through a central angle of 20 degrees 18 
minutes  28 seconds a d i s t a n c e  of 82.59 feet to  a point of 
tangency ; 

thence South 22 d e g r e e s  21 minutes 1 3  seconds  E a s t  continuing along 
said Unit Five boundary a distance of 112.31 f e e t ;  

thence South 58 d e g r e e s  26 minutes 38 seconds W e s t  continuing along 
- said Unit F i v e  boundary a d i s t a n c e  of 125.97 f e e t :  
- thence South 87 d e g r e e s  00 minutes 17 seconds West leaving said 

U n i t  Five boundary a distance of 462.44 feet to the Northeast 
corner of Lot 2012 of said BOULDERS CAREFREE UN!T S I X :  

thence North.79 degrees 31 minutes 56 seconds West along s a i d  U n i t  
Six boundary a d i s t a n c e  of 188.24 feet ;  

thence South.87 degrees 15 minutes 45 seconds West continuing along 
said Unit Six boundary a distance of 240.77 feet: 

thence  North.70 degrees 55 minutes 57 seconds V e s t  continuing a1un.g 
s a i d  Unit S i x  boundary a distance.of 114.77 f e e t ;  

thence North 48 d e g r e e s  34 minutes 49 seconds V 0 s t  continuing along 
s a i d  Unit SPx boundary a d i s t a n c e  of 105-00 feet; 

thence North 32 degrees  32 minutes 35 seconds W e s t  continuing along 
said Unit S i x  boundary a distance of 86-05 f ee t ;  

thence North 51 degrees 34 minutes 40 seconds v a s t  continuing along 
s a i d  Unit S i x  boundary a distance of 221-00 feet; 

thence  North 34 d e g r e e s  28 minutes 57 seconds West continuing along 
s a i d  Unit S i x ,  boundary a distance of 140.77 f e e t  to t h e  
beginning of a c u r v e  concave southeasterly and having a r a d i u s  
of 130-00 f e e t ;  . 

thence n o r t h e a s t e r l y  along t h e  a r c  of s a i d  curve .  leaving said Unit 
S i x  boundary a distance of 375.93 feet to a point  of tangency 
on the southeasterly boundary of said Unit F'iv9; 

thence South 48 degrees 47 minutes 44 seconds East along said Unit 
FL3a boundary a distance of 321.41 feet :  

thence South 79 degrees 46 minutes 41 s e c o n d s  East continuing a l o n g  
said Unit F i v s  boundary a distance of 217,91 feet :  



- c  . -  
.. 

t ence N o r t h  08 d c g r q e s  30 minutes  38 seconds E a s t  contin 
said Unit F L V G  boundary a distance of 95-01 f e e t ;  

lng aiong 

thence South 27 d e g r e e s  03 minutes 36 seconds West cont inu ing  a l o n g  
s a i d  U n i t  FFve boundary a distance of 79.56 feet ;  

thence South 73 degrees 20 minutes 21 seconds E a s t  continuing along 
said Unit f i v e  boundary a distance of  143,OO feet: 

thence South 77 d e g r e e s  25 minutes 24 seconds  East cpnt inu ing  a l o n g  
said U n i t  F i v e  boundary a distance of 493.39 feet t o  the POINT 
OF BEGINNING- 

Said parcel contains 415.277 square feet or 9.5334 acres more or 
less. 

GILBERTSON ASSOCi&TES R49027 3-27-91 
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BROOKS. HERSEV c ASSOCIATES, INC. 
' ENGINEERSJSURVEYORS Job NO. 216-01-TM-45 

October  3 0 ,  1986 
J - S -  

ds-* BOULDERS 9 GOLF COURSE 
HOLE NO- # 

.That portion of t h e  Southwest one-quarter (SW 1/41 of 
Section 2, Township 5 North, Range 4 E a s t  of the G i l a  and 
Salt River  B a s e  and Meridian, i n  Maricopa County, Arizona 
described as follows: 

Commencing at  t h e  Southwest corner of  said S e c t i o n  2; 
thence North 47" SO' 43'' E a s t ,  966.95 feet to THE TRUE 

.- - - _  - .  

POINT OF BEGINNING; 
thence North 01" 
thence North 70° 
thence South 89" 
thence North 63" 
thence North 85" 
thence South loo 
thence North 56' 
thence South 66O 
thence North 85O 
thence South 69O 
thence South 63O 

POINT OF BEGINNING. 

The herein described 
square feet, 10.0160 

02' 06" E a s t ,  355.17 feet; 
33' 49"  E a s t ,  75.15 feet: 
35' 40" East, 463-84.feet; 
28' 13" East, 316.93 feet ;  
11' 59" E a s t ,  764.44 feet; 
47'  42'' W e s t ,  185.32 feet; 
00'  56" West, 49.14  feet; 
31' 54"  West, 779-69. feet; 
5 5 '  26" W e s t ,  ,415-71 feet; 
45' 07" West, 355-31 feet; 
26' 37" West, 53.40 feet to THE TRUE 

G o l f  Course parcel contains 436,296 
Acres, more or less. 

. . . . . .-- 
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iDOKS, HERSEY L; ASSOCIATES, INC. 
E NGl NE E RSISURVEY O R s  Job  No- 216-01-TM-45 

October  30, 1986 
3-5. 

. -  - 

LEGAL -DESCRIPTION 
OF 

BOULDERS 9 GULF COURSE 
HOLE NO- a 

That porkion of the Southwest one-quarter ( S W  1/4) of 
Section 2, and Northwest: one-quarter (NW 1 / 4 1  of Section 
11, Township 5 North, Range 4 Eas t  of t h e  G i l a  and S a l t  
River Base and Meridian, i n  Maricopa County, Arizona 
descr ibed  a s  follows: 

Commencing at the Southwest corner of said Sect ion 2; 

POINT QF BEGINNING: 
thence North 47" 50' 4 3 "  E a s t - ,  966.95 feet to THE TRUE 

thence North 63O 26' 37" E a s t ,  53.40 f e e t ; .  
thence South 52O 25' 48" East, 834 .24  fee t ;  
thence South 06O 0 6 '  23" West, 319.40 feet t o  the 

thence- Southwesterly along s a i d  curve through a central 

thence on a non-tangent l i n e ,  South 10" 57' 5 4 "  E a s t ,  

-.beginning of a curve cpncave to t h e  Northwest, having a 
radius of 150 -00 feet;  

angle of 91" 29' 24". an arc distance of  239-52 feet; 

169.62 feet; 
_- - thence  South 31° 02'  06" Rest, 194.09 feet; 

thence North 31" 02' 06" East, 171-75 feet; 
thence North 10" 57' 5 4 "  West, 100-00 feet: 
thence North 46* 01' 32" West, 175.00 feet; 
thence North 06" 56' 10" West, 256-49 feet; 
thence North  36O 13' 05= W e s t ,  466-65 feet; 
thence North 0lo 02' 06" East, 84.10 feet; 
thence South 88O 57t 54" East, 148.38 feet; 

- _ .  - _  thence North 22" 43 '  57" West, 24-79 fee t ;  

t 

. thence North 52O 25' 48" West, 271:78 feet to THE TRUE 
POINT OF BEGINNING. 

The herein described G o l f  Course parcel contains 292,221 
square feet, 6.7085 Acres, more or less. 

A 





bOKS, HERSEY & ASSOCIATES, INC. 
ENGLNEERS,'SURVEYORS Jcb NO. 216-01-TM-45 

October 30, 1986 

' LEGAL DESCRIPTION 
OF 

BOULDERS 9 
HOLE 

That  portion of t h e  Nortrhwest 
Section 11, Township 5 North, 
Sal t  River Base and Meridian, 
described as follows: 

GOLF COURSE 
NO, 91 

one-quarter (NW 114) of 
Range 4 East of the G i l a  and 
in Maricopa County, Arizona 

Commencing at t h e  Northwest corner of said Section 11; 

POINT OF BEGINNING; 
thence South  65" 18 '  36" East, 370.59 feet to THE TRUE 

thence North 68"' 4 0 '  25" E a s t ,  229-78 feet; 
thence South 48"  36' 55" E a s t ,  5 9 4 . 9 1  feet; 
t hence  South 13* 2 9 '  59" West, 9 3 - 3 0  feet; 
thence South 76" 30' 00" E a s t ,  175.00 feet; 
thence South 22O 43 '  57" E a s t ,  24.79 feet; . 

. t h e n c e  North 76O 30' 00" West, 143.36 feet t o  the  
beginning of the non-tangent curve concave to the North, 
having a r a d i u s  of 75-00 feet and a radial bearing to said 
beginning of South 45O 5 6 '  36" E a s t ;  

thence Westerly along said c u r v e  through a centra1 
angle o f  81" 0 0 '  22"#  an arc distance of 106.04 feet to the 
point  of tangency; 

t h e n c e  North 54" 5 6 '  1 4 "  W e s t ,  489.47 feet; 
thence  WEST 143.90 feet; 
thence North 13" 16' 02n West, 163.12 feet to THE TRUE 

POINT OF BEGINNING. 

The h e r e i n  described Golf Course parcel contains 141,790 
square feet, -3.2551 Acres, more or less. 

5246 Soum 40th SU-ccc 
Phocnk A d o m  85040 

[W2) 437-3733 
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BRhOKS,  HERSEY 6 ASSOCIATES, INC. 
ENGINEER-SURVEYORS Job NO- 216-01-TM-45 

October 3 0 ,  1986 

LEGAL DESCRIPTION - 
OF 

BOULDERS 9 GOLF COURSE 
HOLE NO- & d x M +  

- T h a t  portion o f ' t h e  Northwest one-quarter (NW 1 / 4 )  of 
Section 11, Township 5 North, Range 4 East  of the G i l a  and 
Salt River Base and Merididn, in Maricopa County, Arizona 
described as  follows: 

Commencing a t  t h e  Northwest corner  of said Section 11; 
t h e n c e  South 65O 18' 36" E a s t ,  370.59 feet to TKE TRUE 

thence Soukh 13" 16' 02" E a s t ,  163.12 feet; 
tbence South 13" 56' 0 9 "  East, 660.55  feet; 
thence South 02" 2 7 '  23" E a s t ,  573.63 feet t o  t h e  

beginning of a curve concave to the North, having a r a d i u s  
of 150.00 feet; 

t h e n c e  Southwesterly, Westerly, and Northwesterly 
through a central angle of 180" 0 0 '  OO",  an arc distance of 
471.24 feet to  t h e  point of tangency; 

- POINT OF BEGINNIF~G; 

thence North 02* 27' 23" West, 557.38 feet; 
t h e n c e  North 03" 1 6 '  10" West, 832.45 feet; 
thence  South 89" 11' 10" East, 150-00 f e e t  to TEE T.RUE 

.- - POXNT OF B E G I N N I N G -  - -  - .  

The h e r e i n  described G o l f  Course parcel  contains 389,092 
square feet,  8 ,9323 A c r e s ,  more or less. 

5246 South dOch Sm-eec 
Phoenix Artzone 85040 

(602) 437-3733 
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iOOK5. H E R S E Y  6 ASSOCIATES, JNC- 
*EIVGINE ERSESURVEYORS Job No. 216-01-TH-45 

October 3 0 ,  1386 
3,s- t 

. .. - 
LEGAL DESCRIPTION 

OF 
BOULDERS 9 GOLF 

HOLE NO, 1Ip 

. T h a t  portion of t h e  Northwest one-quarter (NW 1/4) of 
.Section 11, Township 5 North, Range 4 East of the G i l a  and 
Sal t  River Base and Meridian, i n  Maricopa County, Ar izona  
described as follows: 

. Commencing at the North one-quarter (N 1/41 corner of sa id  
Section 11; 

TRUE POINT OF BEGINNING; 

beginning of a non-tangent curve concave to t h e  Northwest, 

thence Southeasterly, Southerly, and Southwesterly 

thence North 78O 10' 20" West, 425.80 feet; 
thence South 89" 56'  01" West, 747.13 fee t  to t h e  

thence South 27" 30' 51" West, 1,470.28 feet to THE 

thence South 28" 45 '  37" West, 5 9 - 7 0  feet to the 

. having a radius of 150.00 feet and a radia l  bearing to sa id  
. beginning of North 2l0 15'. 48"  East; . 

along said curve through a central angle of 170" 33 5 2 " ,  
an arc  distance of 446.54 feet to the point of tangency; 

.- - _  - 
.,. radius of 75.00 feet; 

angle of 90" 4 3 '  30R, an arc distance of 118.76 feet; 

43.99  feet; 

beginning of a non-tangent curve concave to t h e  Southeast, . 
,having  a radius of 75.00 feet. and a radial bearing to said 
beginning of North 73" 52 ' 32" West; 

angle of 6 2 O  58'  48", an a r c  d i s t a n c e  of 82.44 feet to the 
point of tangency: 

beginning of a curve concave to t h e  Northeast, having a 

thence Northwesterly along said curve through a central 

thence on a non-tangent l i n e ,  North 89" 20' 29" West, . 

thence North 02O 27'  23" West, 20.03 feet; 
thence South 89" 20'  29" E a s t ,  53.79 feet  to 'the 

thence Northeasterly along s a i d  curve through a central 

, 

52a6 Souch 4 0 c h  ScrecC 
Phoenk Arizona 85040 

(602) 437-3733 - 



- *  - 
Legal Description 
Boulders.9, Hole 5 ' 
Page 2 

216-0 1-TN-4 S 

J - S -  
O c t .  3 0 ,  1986 

thence  North 79" 06' 17" East, 798.32 feet ;  
thence  South 7 8 "  32' 52" E a s t ,  463.99 feet; 
thence North 28O 4 5 '  37" East, 61-23 feet; 
thence South 70- 17' 09" East, 25.37 feet to THE TRUE 

- - -__---_ 'POINT CJE BEGINNXNG- 

The herein described Golf Course parcel contains  349,526 
square feet, 8;0240 Acres, more or l e s s -  

b .  
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REVISED BOULDERS SOUTH HOLE NO, 10 
3-31-94 

That part of the Northwest quarter of Section 11 , T o w n s h i p  5 
North, Range 4 East of the Gila and Salt  R i v e r  Base and Meridian, 
Maricopa County, Arizona, bounded on the easterly, southerly and 
aportion o f  the westerly sides by THE FIFTH GREEN REPLAT according 
to Book 339 o f  Maps, Page 3, and a portion of the westerly side by 
the easterly line of PARCEL "M" AT "E B O E R S  according to Book 
357 of Maps, Page 33, and a portion of the  westerly s i d e  by the 
easterly line of Lots 16 and 17 of GREYTHORN AT THE BOULDERS 
according to Book 343 of Maps, Page 3 6 ,  records of Maxricopa County, 
Arizona, and being more particularly described as follows: 

BEGINNXNG a t  the northern m o s t  corner of Lot  14 of sa id  FIFTH GREEN 
REPLAT, the following courses follow the boundary l i n e  of said - 
FIFTH GREEN REPLAT until otherwise mentioned; 
thence South 07 degrees 43 minutes 32 seconds East 235.00 feet; 
thence South 07 degrees 4 6  minutes 22 seconds East 100.77 f ee t ;  
thence South 06 degrees 48 minutes 11 seconds East 159.74 feet; 
thence South 20 degrees 51 minutes 4 8  seconds'west 169.98 feet: 
thence North 84 degrees 40 minutes 57 seconds West 211.04 feet: 
thence North 19 degrees 32 r~~inutes 26 seconds West 102.26 feet; 
thence North 01 degrees 55 minutes 59 seconds W e s t  57.56 feet; 
thence N o r t h  18 degrees 40 minutes 00 seconds East 93.16 feet to 

the most southerly comer of Tract "E" of s a i d  PARCEL "M" AT 
THE BOrtLDERs; 

boundary l i n e  of said FIFTH GREEN REPLAT, along the easterly 
l i n e  of said PARCEL "M** a distance of 145.79 feet; 

thence North 04 degrees 36 minutes 55 seconds East continuing along 
said easterly line a distance of 1 4 4 - 0 9  feet to the Southeast 
corner of said Lot 17 of GREYTHORN AT THE B0ULI)ERS; 

thence North 01 degrees 56 minutes 37 seconds East leaving t h e  
easterly l i n e  of said PARCEL "M", along the East l ine  of  said 
Lots 16 and 17 a distance of 200.96 feet to t h e  Northeast 
corner of said tot 16; 

thence N o r t h  75 degrees 16 minutes 44 seconds East leaving said 
GREYTHORN AT THE BOULDERS a distance of 154-57 feet; 

thence South 07 degrees 43 minutes 32 seconds E a s t  140.00  feet to 

. 

- 
thence N o r t h  10 degrees 19 minutes 28 seconds E a s t  leaving the 

t h e  POINT OF BEGINNING. 

Said parcel contains 3.9166 acres more or less. 

GILBERTSON ASSOCIATES R49027 3-31-94 
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REVISED BOULDERS 

SWTH HOLE N O -  10 

. 3-3166 ACRES 

_------- 
. .  . . . . - .- . . . 

NTS 

PROPERTY OESCRIPTION SKETCH 

REVISED BOULDERS SOUTH 
211 -04' 

-~~~ 
LINE I BEARING OXST*NCE 
Ll I 
U I  N 19%2'26- 102.26 

U I  N 1 ' 5 5 ' 5 9 ' ~  a.56 GILE~ERTSON ASSOCIATES 
93.16 L4 1 N 18'40'00' E 

s 7'46'22' E 100.77 HOLE NO. 10 

$49027 3-31-94 



_-  

PROPERTY DESCRIPTION 
GOLF ,COURSE HOLE NUHBER 1 1  

AT THE BOULD 

North, Range T h a t  part of the N o r t h  half of Section 
4 E a s t  of t h e  Gila a n d  S a l t  River Base and Maridian, Maricopa 
County, Arizona. m o r e  particularly described as fotlows: 

. . . _  .- . .  - - ~. - , -  . _.-_ . .  

BEGINNING at the n o r t h e r n  m o s t  common boundary corner of THE FIFTH 
GREEN REPLAT according to B o o k  339 of Haps, Page 3. and THE FIFTH 
GREEN.UNlT TWO according to Book 342 of Haps. Page  3 ,  records of 
Mar i copa County ; 
thence  South 35 degrees 53 minutes 32 s e c o n d s  West a l o n g  the 

boundary of s a i d  Fifth G r e e n  a distance of 107.02 feet; 
thence South 55 degrees 50 minutes 54 seconds U e s t  continuing along 

s a i d  boundary 998.72 feet ;  
thence South 88 degrees 08 minutes 0 1  seconds West continuing a l o n g  

s a i d  boundary 146.93 feet; 
thence North 08 d e g r e e s  37 m n u t e s  46 s e c o n d s  East continuing along 

said boundary 79-37 feet: 
thence North 45 degrees 03 minutes 30 seconds  E a s t  continuing along 

s a i d  boundary 898.50 feet; 
t h e n c e  North 60 degrees 12 m i n u t e s  27 seconds  East leaving s a i d  

boundary a 'distance of 272-38 feet; 
thence Nort-h 74 degrees 01 minutes 00 seconds East 258.70 feet  to 

a point on a c u r v e ,  the  radius of which bears North 55 d e g r e e s  
30 minutes 49 seconds West a d i s t a n c e  of 75-00 f e e t  therefrom; 

thence northerly along t h e '  arc of said curve through a central 
a n g l e  of 43 degrees 07 minutes 20 seconds a distance of 56.45 

' -  f e e t  to the  most southerly boundary corner  of ADOBES d e  l a  
TIERRA, a c c o r d i n g  t o  Book 310 of Maps, Page 23, records of 
Haricopa County; 

thence  North 81 degrees  21 minutes 51 seconds E a s t  along said 
southerly boundary 144-48 feet ;  

thence North 59 d e g r e e s  #8 minutes 32 seconds East 167.90 feet; 
thence South 68 degrees  45 minutes 38 s e c o n d s  East lgO.84 feet;  
thence South 52 degrees  10 m i n u t e s  48  seconds East 97i.00 feet to a 

p o i n t  on the  westerly right-of-way l i n e  of Ironwood D r i v k ,  as 
recorded in instrument number 89-286513, r e c o r d s  of Maricopa 
County, s a i d  point a l s o  l y i n g  on a c u r v e .  the r a d i u s  of 
w h i c h  bears North 77 degrees 13 minutes 45 seconds  East a 
distance of 505-00 feet therefrom; 

thence southeasterly along said right-of-way line and t h e  a r c  of  
s a i d  curve t h r o u g h  a central angle of 15 d e g r e e s  10 minutes 36 
seconds a distance of 133.77 feet to a point on the North line 
of said F i f t h  Green U n i t  T w o ;  

thence South 63 degrees 26 minutes 53 s e c o n d s  West along said North 
l i n e  a distance of 266.32 f e e t ;  

thence South 74 d e g r e e s  l i  minutes 15 s e c o n d s  West 448.77 feet to 

Said Farce1 contains b64,608 square feet or 10,6659 acres more or 
1 e5s. 

t h e  POINT OF BEGINNING. 

GILBERTSON ASSOCIATES 149027 10-28-91 
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PROPERTY DESCRIPTION 
GOLF COURSE HOLES 12 AND 1 3  

? -4-x A T  THE BOULDERS . 
. .  - .  - - *__ 

That p a r t  of the Southeast quarter of Section 2 and t h e  Northeast 
quarter of S e c t i o n  11. Township 5 North ,  Range 4 East of the Gila 
and S a l t  R i v e r  Base a n d  Meridian, Haricapa County, Arizona, m o r e  
particularly described as follows: 

BEGINNING at the Northeast corner of said Section 11: 
t h e n c e  North 88 degrees 58 m i n u t e s  I1 seconds West  along the North 

l i n e  of s a i d  N o r t h e a s t  quarter a d i s t a n c e  of 315.80 f e e t  tu 
t h e  TRUE POINT O F  BEGINNING; 

t b e n c e  South 16 d e g r e e s  0.9 minu tes  50 seconds East 69.38 f e e t ;  
t h e n c e  S o u t h  09 degrees 33 minu tes  OS s e c o n d s  East 788.46 f e e t  to 

t h e  beginning of a curve concave northwesterly and having a 
radius of 75-00 f e e t ;  

thence southwesterly a l o n g  the arc of  said curve through a central 
angle of 158 degrees  05 minutes 00 seconds  a distance of 
206-93 feet; 

t h e n c e  South 02 degrees 27 minutes 25 seconds East Ieaving s a i d  
curve  a distance of 483.03 f e e t ;  

t h e n c e  South 06 - d e g r e e s  09 minutes 38 seconds West 508.32 f e s t  to 
t b e  begsnning of a curve concave northerly and having a radius 
of 75.00 f e e t ;  

t h e n c e  westerly along t h e . a r c  of said curve through a central angle 
of 162 d e g r e e s  30 minutes 16 s e c o n d s  a distance Qf 212.72 feet 
t o  a point of tangency'; 

t h e n c e ' N o r t h  11 degrees 20 minu tes  06 seconds West 348.18 feet;  
.- - t h e n c e  Nor th  10 degrees 16 m i n u t e s  43 seconds West 160.51 feet; 
- .  t h e n c e  North 0 1  degrees 39 minutes 58 s e c o n d s  West 561.39.feet; 

t h e n c e  North 68 d e g r e e s  41 minu tes  38 s e c o n d s  East 107.58 f e e t ;  
t h e n c e  South 84-degrees 42 minu tes  37 s e c o n d s  East 144.06 f e e t ;  
t h e n c e  North 50 d e g r e e s  45 minu,tes 27 seconds East 4 6 . 5 5 - f e e t ; .  
t h e n c e  North 17 degrees 44 minu tes  22 s e c o n d s  West 205-62 feet: 
t h e n c e  North 28 degrees 13 minutes 32 s e c o n d s  West 296.86 feet; . 
t h e n c e  North 20 degrees 23 minutes 33 s e c o n d s  Uest 181.33 f e e t : .  
t h e n c e  N o r t h  01 degrees 41 m i n u t e s  05 seconds Uest 141.34 fe'et: 
t h e n c e  North 39 degrees 25 minutes 45 seconds Uest 100.32 feet; 
thence South 67 d e g r e e s  45 minu tes  07 seconds West 63.53 f e e t ;  
thence South 67 d e g r e e s  45 minutes 07 seconds West 148.12 f e e t  to 

a p o i n t  on the easterly right-of-way l i ne  of Ironwood D r i v e  a s  
r e c o r d e d  in i n s t r u m e n t  number 89-206513, r e c o r d s  of Maricopa 
-&o u n t y  : 

thence North 43 degrees  00 minutes 19 seconds W e s t  along sa id  
right-of-way a distance of 226.19 feet; 

t h e n c e  .North 64 degrees 57 minutes 04 seconds East leaving said 

- 

right-of-way a- distance of 39.95 
t h e n c e  South 43 degrees 00 minutes 19 
t h e n c e  South 87 d e g r e e s  59 minutes  28 
t h e n c e ' N o r t h  70 degrees 08 minu tes  01 
thence North 30 degrees 1 6  minu tes  43 
thence North 16 degrees 09 minutes 50 

the beginning of a curve concave 

f e e t ;  
seconds E a s t  138.00 feet; 
seconds East 91.93 feet; 
s e c o n d s  East 44.27 feet; 
s e c o n d s  East 115.33 feet; 
seconds Uest  79.94 f e e t  to 
southeasterly and h a v i n g  a 



radiu5 of 150.00 feet; 
t h e n c e  northeasterly a i o q g  the arc of said curve through a centra l  

angle of 180 degrees 00 minutes 00 seconds a distance of 

thence South 16 degrees 09 minutes 50 s e c o n d s  East 358.59 to the 
1~71~24 feet t o  a point. cf t a n g e n c y ;  . - --. . . . 

TRUE POlNT OF BEGINNING. 

Said parcel 
less. 

contains 642,938 square feet  or 14.7595 acres more or 

GlLBERTSON ASSOC,lATES #49027 10-28-91 



. _ _ _ _ _ _ _ _ _ _ c  ,-. . . . _ .  - 

€n 
w 
J 
0 
31 

W z 



_- 

PROPERTY DESCR I PTI ON 
GqLF COURSE HOLE 'NUMBER 14 

A T  THE BOULDERS s ? - d i i - & 2 . e  
--,. . _ _ _  z. ,- . .- . - _  - .-.-. . .  . -. 

That part of the North h a l f  of Section I l . a n d  the South half of 
Section 2, Township 5 N o r t h .  Range 4 East of the G i l a  and Salt 
River Base and Meridian, ffaricopa County, Arizona, more 
particularly described as follows: 

BEGlNNfNG at the N o r t h e a s t  corner of said Section 1 1 ,  from which 
the E a s t  quarter corner of s a i d  Sectiop 1 1  bears South 00 degrees 
57 minutes  11 seconds West a distance of 2643-50 feet therefrom; 
thence South 88 d e g r e e s  15 minutes 45 seconds West 894.56 feet to 

a point on t h e  westerly r i g h t - o f - w a y  line of ironwood Drive, 
s a i d  point being t h e  TRUE POINT OF BEGINNING; 

thence South 69 d e g r e e s  18 minutes 02 seconds West 251-02 feet ;  
thence South 52 d e g r e e s  1 2  minutes 22 seconds West 263-74 feet; 
thence South 74 d e g r e e s  19 minutes 10 s e c o n d s  West 117.54 feet: 
t h e n c e  North 80 degrees 40 minutes 57 seconds West 172.39 feet  to 

a corner in the  northerly boundary'of Adobe de la Tierra as . 
shown on  the  Plat recorded in Book 310 of Maps, Page 23 
r e c o r d s  of Maricopa County; 

- thence South 75 d e g r e e s  19 minutes 35 seconds West along s a i d  
northerly boundary a dfstance of 205.49 feet to the beginning . 
of a curve concave southeasterly and having a radius of 350.13 

thence southwesterly along said n o r t h e r l y  boundary and t h e  arc of 
said curve through a c,entral angle of 47 degrees  31 m i n u t e s  47 
s e c o n d s  a distance of 290.45 f e e t  to a point of tangency; 

thence South 27 degrees 47 minu.tes 48 s e c o n d s  West along s a i d  
- -  northerly boundary a distance of 74-91 feet to t h e  beg inn ing  

of a curve concave northwesterly and having a radius of 160-26 
feet; 

thence southwesterly along s a i d  northerly boundary and t h e  arc af 
said curve through a central angle of 47  degrees 51 minutes 35 
s e c o n d s  a distance of 133.87 feet to a point  o f  tangency; 

thence South 75 d e g r e e s  39 minutes ?2 seconds West along . s a i d  
northerly boundary a distance of 294.07 feet: 

thence South 0 1  d e g r e e s  20 minutes 00 s e c o n d s  E a s t  a long  said 
northerly boundary a distance of 120-90 f e e t  to a corner in 
said northerly boundary;  

thence North 67 degrees 38 minutes 49 seconds West leaving said 
northerly boundary a distance of 203.81 feet to t h e  beginning 
0-f a curve concave southwesterly and having a radius of 150.00 
feet; 

thence northwesterly along the arc of said curve through a central 
angle of 11 d e g r e e s  14 minutes 54 s e c o n d s  a distance of 29-45 
feet: 

thence  North 19. d e g r e e s  .04 minutes 11 ssconds East leaving said 
curve a distance of 388-43 feet; 

thence North 59 d e g r e e s  38 minutes 48 seconds East 765.38 f e e t ;  
thence North 86 degrees 42 minutes 44 seconds East 550.38 feet:  
thence North 82 degrees 00 minutes 02 seconds  East 269.56 feet; 
thence  N o r t h ' 5 0  degrees 20 minutes 1 0  seconds East 43.37 feet: 

feet; 

.- - 
- .  

a -  



thence North 43 degrees 00 m i n u t e s  19 seconds East 28.55 feet; 
t h e n c e  North 46 d e g r e g s  59 minutes  41 s e c o n d s  E a s t  28-00 feet  to a 

point on the westerly right-of-way line of s a i d  Ironwood 
Drive; 

t h e n c e  S o u t h  43 d e g r e e s  00 minutes 19 seconds E a s t  along said 
right-of-way a distance of 211.10 f e e t  to t h e  TRUE POINT OF 
BEG I FIN I NG- 

-_ - -  ._ 

Said parcel cantains 558,992 s q u a r e  f e e t  or 12.8327 acres m o r e  or 
I ess. 

GILBERTSON ASSOCIATES t49027 3-29-91 
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.._ PXOPERTY DESCRIPT I OEJ- 
GOLF COURSE HOLE NUMBER 15 

A T  THE BOUIJIERS 

T h a t  p a r t  of the North haif of Section 11 .  Township 5 North, Range 
4 East of the Gila and S a l t  River Base and Meridian, Maricopa 
Coutny, Arizona, more p a r t i c u ' l a r l y  described as follows: 

BEGINNING at the  West quarter corner of s a i d  Section 11, f r o m  which 
the N o r t h w e s t  corner o f  s a i d  Section 11 bears North 00 d e g r e e s  52 
minutes 49 seconds E a s t ,  a distance of 2643.84 feet therefrom and 
t h e  E a s t  quarter corner of s a i d  Section 11 bears South 08 d e g r e e s  .! 
58 m i n u t e s  07 s e c o n d s  East a distance of 5277.23 feet therefrom:. 
t h e n c e  North 59 degrees 00 minutes 03 seconds East 2470-88 f e e t  to 

the beginning of a curve, the radius of which bears North 1 4  
degrees  41 minutes 32 s e c o n d s  East a distance of 95.00 feet . -  
. therefrom, and the TRUE POINT OF BEGINNING; . -  

thence northerly along the arc  of said curve through a centra2 
angle of 181 degrees 23 minutes 07 seconds a distance of 
300-75 feet to a point of tangency; 

- thence South 73 degrees 55 minutes 21 seconds East 392.27 feet; 
thence North 78 degrees 51 minutes 59 seconds E a s t  82.70 feet; 
thence North 84 degrees 16 minutes 41 seconds East 69.46 feet to a 

point on a curve, 
09 minutes  05 seconds E a s t  a distance o f  75.00 feet  therefrom-; 

t h e n c e  southwesterly along the arc 'of said curve through a central 
a n g l e  of 21 d e g r e e s  4 1  minutes 40 seconds a distance of 28.40 

t h e n c e  South 80 degrees 16 minutes 41 secands West leaving s a i d  
curve a distance of 47.22 feet  to a p o i n t  on a curve, the 
radius o f  uhich  bears South 48  degrees  08 minutes 46 seconds  
West a distance of 107,OO feet therefrom; 

t h e n c e  southwesterly along t h e  arc of s a i d  curve through a central  
angle of .I46 d e g r e e s  32 minutes 46 seconds a, distance of 
273.68 feet to a p o i n t  of tangency; 

thence North 75 d e g r e e s  18 minutes 28 seconds West, 427.16 feet to 
the TRUE POINT OF BEGINNING. 

the radius o f . u h i c h  bears South 57 degrees '  

- -  .- feet ;  

Said parcel contains 112.719 square feet or 2-5877 acres more or 
less. 



PROPERTY DESCRIPTION 

A T  THE BOULDERS 

T h a t  part .  of the North h a l f  of Section 1 1 ,  Township 5 North.  Range 
4 E a s t  of t h e  G i l a  and Sait R i v e r  B a s e  and Meridian. Maricopa 
County, Arizona, more particularly described as follows: 

GOLF COURSE HOLE NUMBER 16 &&&& & 
-I _.. _ _  ..- -- - _- - 

BEGINNING at the E a s t  quarter corner of said Section f l ,  from which 
t h e  West quarter  corner of said Section 11 bears North 88 d e g r e e s  
58 minutes 07 s e c o n d s  West-a distance of 5277-23 feet therefrom; 
t h e n c e  North 62 degrees 26 minutes 22 seconds U e s t  2524.73 feet to 

t h e  most northerly boundary corner of THE FIFTH GREEN REPLAT 
according to Book 339 of Maps; Page 3. records of Maricopa 
County, said corner  b e i n g  the TRUE PDINT OF BEGINNING; 

thence South 40 d e g r e e s  32 minutes 10 seconds Vest along. said 
boundary a distance of 45-00 feet;  

thence North 51 degrees 59 minutes 47 seconds West leaving said 
boundary a d i s t a n c e  of 368-85 f e e t  i o  t h e  b e g i n n i n g  of a curve  
concave southeasterly and h a v i n g  a radius of 75.00 feet: 

thence  northeasterly along the arc of said curve through a central 
angle of 167 degrees 12 minutes 27 seconds a distance of 
216.88 feet to a point of tangency; 

. thence South  73 d e g r e e s  5 1  minutes 07.seconds E a s t  1081.77 feet; 
thence South 74 degrees 01 minutes 00 seconds West 258-70 feet ;  
thence North 87 degrees 02 minutes 53 seconds West 133.11 feet; 
thence South 67 d e g r e e s  45 minutes 21 seconds West 30-15 feet;  
thence North 75 degrees 53 minutes 29 seconds West 49.33 feet;  
thence N o r t h  80 degrees 35 minutes 51 seconds West 62-29 feet; 
t h e n c e  South 85 degrees 40 minutes 59 seconds V e s t  182-92 feet; 

- .  thence South  46 degrees 41 minutes 27 seconds West 7.95 feet to 

_- - - -  -. . 

a p o i n t  on said boundary; 
thence North 58 degrees 55 minutes 08 seconds West along said 

boundary a distance of 90-96 feet to t h e  TRUE POINT OF 
;- BEGINNING- 

Said parcel c o n t a i n s  207,024 square feet or 4.7526 acres more or 
1 e s s .  

. GILBERTSOM ASSOCIATES 149027 10-28-91 
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?ROPERTY DESCRIPTION 
REVISED SAGUARO HOLE NO. 9 

T h a t  p a r t  or' the We'st half of Sectiun 2,  Township 5 North ,  Range 4 
East of--the Giia and SaIt River B a s e  and Meridian. Haricopa -Cku.&y7- 
Arizona, bounded on t h e  westerly line by the easterly line of the 
Reptat of Boulders Carefree Parcel "E". a p l a t  recorded in Book 346 
of Haps, P a g e  17, a n d  on t h e  North by t h e  South right-of-way line 
of Bouldes Drive, as recorded in D o c k e t  16407. P a g e  113. records  of 
narfcopa County, Arizona, a n d  b e i n g  more particularly described ab 
f O l  l O W . 5 :  

BEGINNING at the Northeast corner .of L o t  13 o f  said p l a t .  s a i d  
point also lying on said South right-of-way line. said p o i n t  also 
t y i n g  on a curve. the radius of which bears North 13 d e g r e e s  35 
minutes 40 seconds East a distance of 145-00 feet  tharefrom: 
thence easterly aIong said right-of-way and the arc of said cLtrve 

through a central angle of 24 d e g r e e s  38 minutes 32 saconds a 
distance of 62.36 feet to a paint of tangency; 

t h e n c e  North 78 d e g r e s  57 minutes 04 seconds  E a s t  continuing along 
s a i d  right-of-way a d i s t ' a n c e  of 53.38 f ee t :  

thence South 1 7  d e g r e e s  1 2  minutes 21 seconds West 814.62 f e e t :  
thence South 09 d e g r e e s  21. minutes 53 seconds  East 735.82 feet; 

. thence South 85 degrees 11 minute's 59 s e c o n d s  Vest 250.00 f e e t ;  
thence North 04 degrees 41 minutes 15 seconds West along the 

easterly line of said plat and the southerly prolongation 
thereof ,  a distance of 733-86 feet; . 

theqce North 22 degrees 24 minutes 40 seconds  E a s t  continuing along 
said eas'terly line 428.75 f e e t ;  

.- - thence  North 17 degrees 57 m i n u t e s  12  seconds West continuing along 
s a i d  easterly line 87.02 feet ;  

thence N o r t h  53 degrees 04 minutes 39 seconds East c o n t i n u i n g  along 
s a i d  easterly line 107.03 f e e t ;  

thence North 21 degrees 09 minutes 46 second5 E a s t  continuing along 
s a i d  easterly line 258.69 f q e t  to the POINT'OF BEGINNING, 

S a i d  parcel contains 278.778 square feet or 6.3939 acres more or 
1 e s s -  

GILEEFLTSON ASSOCIATES 840027 10-29-91 
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PROPERTY DESCRIPTION SKETCH 
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BROOKS, HERSEY & ASBOCIATEB. INC. 
E NGINEE RS'SURVE YORS 

EXHIBIT "A" 

I 

LEGAL DESCRIPTION 

LAKE 9 GOLF COURSE 
ROLE NO. 1 

- - .. . . - .()p -_ . - - . 

Job NO. 216-13-TH-43 
Revised April 13, 1988 
U.L-C. 

That portion of the Southeaat One Quarter (SE 1/41 of Section 2 ,  Towlahip 
5 North, Range 4 East of the Gila and Salt River Base and Keridiao, in 
Hsrlcopa County, Arizona described as follows: 

Cozumencing at the East One Quarter (E 1 / 4 1  corner of aaid Section 2; 

BEGINNING; 
thence South 42" 23' 10" West, 1,358.08 feet to THE TRUE POINT OF 

thence South 10" 49' 57" East, 120.00 feet; 
thence North 81" 19' 11" West, 34.38 feet; 
thence North 70' 58' 42" West, 48.43 feee; 
thence South 50" 33' 07" West, 318.28 feet; 
theace South 59' 51' 19" West, 135.00 feet; 
thence South 52' 01' 39" West, 163.65 feet; 
thence South 40' 07' 06" West, 76.13 feet; 
thence North 90" 00' 00' West, 570.33 feet; 
thence North 83' 13' 48" West, 116.36 feet; 
thence South 15' 13' OS" West, 34.52 feet; to a polnt on a 

am-tsngent curve concave to the Southesat having a radius o f  45.00 feet, 
the radfal t o  said point bearing North 83' 02' 29' b a t ;  

100' 59' 68' an arc distance bf 79.32 feet; 
- .  thence Southueaterly along said curve through a central angle of 

;hence North 83' 13' 48" West, 335.60 feet; . . , 
thence North 09' 30' 00" b a t ,  123-08 feet; 
thence North: 79" 43' 09" East, 747.91 feet; 
thence North 65" 23' 07" b a t ,  200.00 feet to the beginning of a 

thence Northeasterly along Bald cuwe through a central angle of 

thence Nortb 63' 48' 24' East, 187.00 feet; 
theace North 26' 11' 36" Keac, 30.00 feet;  
thence North 87' 00' 17' East, 462.44 feet to THE TRUE PODIT OF 

curve concave to the Northwest having a radius of 580.75 feet; 

01' 34' 43", an arc distance of 16.00 feet t o  the point of tangency; 

33XU?NING- 

The bereln deecribed Golf Course parcel contains 397,038.69 square feet, 
9-1148&res, more or less. 

c 

5246 Sou* UOth Srreec 
F'haeniq h o n e  85-0 

(602) 437-3733 



BROOKS, HERSEY & ASSOCIATES. INC. 
ENGINEEFIS/SURVEYORS Job NO. 216-01-TM-45 

October  3 0 ,  1986 
J . S .  

LEGAL DESCRlPTION ' 

LAKE 9 GOLF COURSE 
HOLE NO. 3 

- _ .  . . . _  

OF 

- T h a t  portion of the East one-half (E 1/21 of Section 2, 
Township 5 N o r t h ,  Range 4 East of t h e  G i l a  and S a l t  River 
B a s e  and Meridian, in Maricopa County,  Arizona described as 
f OllOWS I: 

Commencing at the Center  c o r n e r  of s a i d  Sect ion 2 ;  

POINT OF BEGINNING;  

beginning of a curve concave t o  t h e  Southeast, having a 
radius of 12.00 feet: 

. angle of 87" 21' 49", an arc d i s t a n c e  of 18.30 feet to the 

t h e n c e  South 89" 03'  00" East, 126.01 fee t  to THE TRUE 

thence North O O o  30' 42" West, 56.22 feet  to t b e  

thence NortheasterIy along said curve through a c e n t r a l  

point of reverse curvature of a curve  concave t o  the North, 
having a r a d i u s  of 575.00 feet; 

thence Easterly along s a i d ' c u r v e  through a c e n t r a l  
angle of 09P 28'  38", an arc d i s t a n c e  of 95 .11  feet; 

t h e n c e  on a non-tangent line South 23O 2 5 '  37" E a s t ,  
116.20 feet; 

thence South 89" 03' 00" E a s t ,  101.01 feet; 
thence North 23O 25: 37" W e s t ,  25.00 feet; 
thence South'89" 03' 00" E a s t ,  1,579.34 feet;  
thence South 43O 30' 23" West, 2 6 6 . 5 2  feet: 
thence South 63O 30 '  48" West, 108.00 feet; . 
thence South 7 4 O  35' 51" West, 209.25 feet; 
thence South 89" 07 '  25" W e s t ,  1,032.26 feet; 
thence South 88" 29"14" West, 140.47 feet; 
thence North 42" S1' 26" West, 116.58 feet; 
thence South 67O 18' 29" West, 112.92 f e e t :  
thence North OSo 2 9 '  50" East, 121-80 feet; 
thence North 75" 12' .33" E a s t ,  156.28 feet: 
thence NORTH 99.89 f e e t ;  

.- - - _  -_. 



Legal Description 
L a k e  9, ifole No. 3 
Page 2 

2 16-01-Tm-45 
Oct. 30, 1986 
3 , s .  

thence North 234 25' 37" W e s t ,  4 5 - 4 4  feet; 
thence North 8 9 O  03' 00" West, 128.12 feet to THE TRUE 

POINT OF BEGINNING- 

The herein de-scribed G o l f  'Course' parcel- contains--5Of ;97'7 
square feet, 11.6615 Acres, more or less. 

- _ -  - . - .__-.-- 
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Job No. 216-01-TM-45 
October 3 0 ,  2986 
J - S .  

- --LEGAL. DESCRX PTTON --- 
OP 

. -  - . 

LAKE 9 GOLF COURSE 
HOLE NO. 4 

T h a t  portion of the  Northeast one-quarter (NE 114) of 
Section 2, Township  5 North, Range 4 East of the G i l a  and 
S a l t  River Base and Meridian, in Maricopa County, Arizona 
described as follows: 

Commencing at t he  Northeast one-quarter (NE 1/41 corner of 
s a i d  Section 2; 

t h e n c e  South 29" 39' 21" Wesk, 1 , 1 4 2 - 7 8  feet  to THE 
TRUE POINT OF BEGINNING; 

thence SOUTH 721.59 feet; 
thence South OS" 30' 08" West; 76.82 feet; 
thence South 81" 0 0 '  00" East, 7 - 4 6  fee t :  
thence SOUTH 635.44 feet to the beginning of a 

non-tangent curve concave t o  t h e  Northwest, having a radius  
of 185.00 feet, and a radial. b e a r i n g  to s a i d  b e g i n n i n g  of 
south 18" 05' 47" E a s t ;  

angle of 02O 35' 40"; an arc d i s t a n c e  of 8 .38  feet; 
thence Southwesterly along s a i d  curve through a central  

.- - thence on a non-tangent l i n e ,  North 15O 07' 0 4 "  West, 
- ?  - 1,661.06 f ee t  to t h e  beginning of a non-tangent curve  

concave to  the South, h a v i n g  a radius of 225.00 feet ,  and a 
radia l  bearing t o  s a i d  beginning North 15" 07 '  04" West; 

angle of 35" 23' 2 7 * ,  an arc dist'ance of 138.98 feet to t h e  
point of reverse k u r v a t u r e  of a curve  cuncave to the 'North , -  
having a radius  of 275.00 feet; 

angle of 47" 51' 4 6 " ,  an arc d i s t a n c e  of 229.72 feet to t h e  
point of a cusp;  

thence Easterly along said curve through a central. 

thence Easterly along s a i d  curve through a c e n t r a l  

5246 Saurh POrh Screec 
PhOenilc Anzons 85040 

[SO21 437-3733 
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O c t .  3 0 ,  1986 
3,s-  

176.26 feet; 
thence South 89" 174' 33" East, 114.92 feet to 'THE TRUE 

POINT OF BEGINNING. . _  - -. - . -_ _- .... . . .  

The herein described Golf Coarse Parcel contains 340,665 
square feet, 7 . 8 2 0 6  Acres, more OK less.. 
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26OKS.  HERSEY 6 ASSOCIATES, INC. 
ENGINEERYSURVEYORS Job NO. 216-01-TM-45 

October 3 0 ,  1986 
3 - S ,  

t 

-- LEGAL D E S C R l P T I O N  

LAKE 9 GOLF COURSE 
HOLE NO, 5 

OF 

That  portion of t h e  Northeast one-quarter (NE 1/4) of 
sect ion 2, Township 5 North, Range 4 East  of the G i l a  and 
Salt R i v e r  Base and Meridian, in Maricopa County ,  Arizona 

. described as folloUs: 

commencing a t  the Northeast corner of s a i d  Section 2; 

POINT OF BEGINNING: 
thence Sou th  56O 25' 27" West ,  843-27 feet to THE TROE 

thence South 00" 4 2 '  05" West, 125.00 feet; 
thence South 57" 34' 34" West, 170-00 feet; 

52aE s w c h  40ch Screet 
Phoenk AnZOma 850.60 

(602) 437-3733 



Legal Description 
L a k e  9, H o l e  5 I 

Page 2 

216- 01-TM-4 5 
O c t .  .30, 1986 
Y-S. 

thence S o u t h  89" 17' 33" E a s t ,  1,070-85 fee t ;  
thence  North OOo 42* 05" East, 125-00 feet;  
thence South 89" 11' 33" East, 200.00  fee t  to THE TRUE 

POINT OF BEGINNING. 

The herein- d.escribed Golf-Eaurse parcel contalrhj 217;776 _- 
square feet, 4.9994 Acres, more 01: less, 

. . . 
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BROOKS, HERSEY 6 ASSDCIATEB. INC- 
ENGINEERS/SURVEYORS Job No. 216-01-TM-45 

October  3 0 ,  1 9 8 6  
J.S. 

_ _  __ - - 
L E 6 L  DESCRIPT3ON 

LAKE 9 GOLF COURSE 
HOLE NO. 6 

OF 

T h a t  portion of t h e  Northeast one-quarter (NE 1/41 of 
Sect ion 2 ,  Township 5 North,  Range 4 E a s t  of t h e  Gila and 
S a l t  R i v e r  Base and Meridian, i n  Maricopa County, Arizona 
described a s  follows: 

Commencing at t h e  East one-quarter [ E  1/41 corner of s a i d  
S e c t i o n  2: 

POINT OF BEGINNING: 
thence North 89" 03' 00" West ,  659.73  feet  t o  THE TRUE 

thence  continuing North 89O 03'  00" West, 373.64 f e e t ;  
thence North O O o  4 3 '  12" Eas t ,  8 9 6 . 3 0  fee t ;  
thence North 18" 12' 39" West, 499.65 feet; 
thence North 88" 28' 39" West-, 220 .00  f e e t ;  
thence North O l 9  331' 21" E a s t ,  65.00 feet to t h e  

beginning of a curve concave to the Southeast having a 
r a d i u s  of 225 ,OO feet; 

angle of 66" 19' 39", an arc distance of 260.47 f e e t  to t h e  
thence Northeasterly along s a i d  curve through a central . 

thence North 67O 51' 00" E a s t ,  91.00 feet to the 
- _  point of tangency; - -  

beginning of a curve concave to the Northwest, having a 
radius of 275.00 feet; 

angle of 12* 4 5 '  O O " ,  an arc  d is tance  of 62.20 feet to the - 
polnt of tangency; 

beginning of 'a curve concave to  the Southeast, having a 
radius of 225-00  f e e t ;  

thence Northeasterly along said Curve through a central 
angle of 19" 4 6 '  56*, an a r c  distance of 77.68 feet; 

thence on a non-tangent line, South 15" 07' 0 4 "  E a s t ,  
1,661.06 feet to the beginning of a non-tangent c u r v e  
concave to the Southeast, h a v i n g  a radius  of 161.64 feet, 
and a radia l  bearing to s a i d  beginning of North 15" 30' 08" 
West; 

tbence Northeasterly along said curve through a c e n t r a l  

thence  North 55O 06' 00" East, 90.00  f e e t  to t h e  

5246 Sou* 40th Sweet 
Phoet-k Arkone 85040 

[€io21 437-3733 



Lega l  Description , 
Lake 9, Hole No. 6 
Page 2 

2 16-0 1-TM- 4 5 
Oct. 3 0 ,  1986 
J.S. 

t h e n c e  SouthwesterlY along said curve through a central .  

thence On a non-tdngent line, North  38" 14' 47" west, 

t h e n c e  North 809 07' 11" East, 24.23 feet; 
thence North 3 4 O  39' 56" West, 140.53 feet; 
thence South 48' 07' 59" W e s t ,  95.38 feet; 

- thence South 44b ' 00 '  31" E a s t ,  92.71 feek; 
thence  North 8 4 O  -33' 40" East ,  40.95 feet; 
thence South 35" 54 '  15" Eas t ,  94.16 feet to the 

beginning of a non-tangent curve concave to the Southeast ,  
having a radius of 161.64 feet ,  and  a r a d i a l  bearing to 
said beginning of North 60" 4 8 '  57" West; 

angle of 290 11' 03", an arc distance of 82.33 feet to the 
point  of tangency; 

angle of 35" 5 4 '  5 2 " ,  an a rc  d i s t a n c e  of 101.32 feet; 

77-67 feet: 

thence Southwesterly along said curve through a central  

thence SOUTH 38.60 feet to THE TRDE POINT OF BEGINNING.  

The herein described G o l f '  Course parcel contains 634,346 
square feet, 14.5626 Acres, more or less. 

- . . . . _ _  
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90 1 9 2 8 0 7  21623-I-M- 

BROOKS. HERBEY & A8StlCIATEf3, INc. 
ENGJNEERWSURVEYORS 

Revised February 2,1990 
w-LC 

LEGAL. DESCRlPnON 
OF 

LAKE 9 GOLF COURSE 
t 

. . -  . .. _.-- - . .. . . . _._ -_ .. _.-. - . . HOLE.NO.7: . 

That portion of the East &-Half (E 1/2) of Section 2, Township 5 North, Range 4 East 
of d e  Gila and Salt River Base and Meridian, in Maricopa County, Arizona desmid 
follows: 

Commencing at tbe East One-arter (E 1/41 comer of said Section 2; 

BEGIN"G, 
thence South 17" 35' 30" West, 1,13282 feet to THE TRUE OF 

thence North 89" 11' 59" West, 2A832 feet; 
thence North lo" 49' 57" West, 32273 feet; 
thence North 03" 45' 39" East, 360.00 feet: 
thence North 73" i5' 06' West, 13350 feet; 
thence North 29" 11' 56" East, 20210 feet to the beginning of a curve concave to 

the Northwest, having a radius of 215.00 feet; 
fhence Northeasterly along said curye through a central angle of 29" 11' 56", an arc 

distance of 10957 feet to the point o€ tangency; 
tbcnce North 90.84 feet; 
thence North 89" 03' 00" west, 30.00 feet; 
thence North 38-60 feet to d e  begkning of a curye ancave to the Southeast, having 

thence Northeasterly along said curve thou& a central angle of 74O 29' 52", an arc 
a radius of 161.64 feet; 

distance of 210.17 feet to the poht of reverse curvature of a curve concave to tbe 
Northwes~ having a radius of 185.00 feet; 

thence Northeasterly along said w e  through a central angle of 02" 35' 40", an arc 
distance of 838 feet; 

thence on a non-tangent &e South 3133 feet to the beginning of a Don-tangen% 
m e  concave to the Northwest, having a radius of 215.00 feet and a radial bearing to said 
beginning of South 15" 30' 09" East; 

then- Northeasterly doog said curve through a central angle of 29" 42' So*, an arc 
distance of 11150 feet to the point of cusp; 

thence on a non-tangent line South 19" 18' 17" Wst ,  98.01 feet; 
thence South 60" 41' 47" East, 56-05 feet; 
thence South 16" 52' 2U' East, 397.48 feet; 
thence North 52" 34' 37" East., I4951 fmt; 
thence North 40" 52' 58- East 125.89 feet to a point on a Don-tangent curve concave 

ta the Soutbwesf having a radius of 53200 feet, a radial to said point bearing North 68" 
11' 08" East; 

thence Southeasterly dong said curve through a central angle of 08" 25' 54" an arc 
distance of 78.29 feet; 

- - .  
-. 

5246 South Ouch S c r e c c  
Phoenix. Anzone 85040 

PH (602) 437-3733 
FAX 1602) 437-3424 
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96; 
216-23-TMa 
Rcviscd Fcb. i 1990 
W L C  BROOKS. HERSEY .G AB80CIAT€8, INC. 

ENGINEERS#URV€YOFIS 

LEGAL DESCRWIION 
OF 

HOUe NO. 8 
8 LSEGULFCOURSE 

- - 

portion of the Southeast Oae-axter (m 1J4) of Section 2, Township 5 North, Range 
4 East of the Gila and Salt River Base and Meridian, in Maricopa County, ~rizom 
d e s c r i i  as follows: 

Commenchg at the East OneQuarter (E 114) corner of said Section 2; 

BffiINNZNG; 
thence South 17" 35' 30" West, 1,13282 feet to THE TRUE pow OF 

thence south 17" 04' 56" Wtxt, 16053 feet; 
thence South 37" 48' 00" West, 62654 feet; 
thence South 58" 27 21" West, 278.47 feet; 
then= South 14" 36' 21' East, 205.77 feet; 
thence South 40" 41' 52" East, 7934 feet; 
tbence South 43" 36' 31. West, 39.68 feet to d e  beginning of a tangent m e  

thence Westerly dong said curve through a am3-a.l angle of 96" 08' 42" rn arc 

tbence North 40" 14' 47" West, 7L04 feet; 
thence North 20" 57' 08" East, 7L94 feet; 
thence North 14" 36' 21" West, U8.84 feet; 
thence N o d  68" 45' 00" West, 107.00 feet; 
thence North W 40' 00" West, 146.99 feet; 
thence South 61" 30' 00" West, 100.65 feet; 
thin= South 29" 44' 30" West, 8532 feet; 
thence South 84' 2T 34" West, 20.01 feet; 
thence North 05" 21' 00" &st, BOA36 feet; 
thence North 58" 43' 52" East, 609.99 fwt; 
thence Noah 44" 50' 59. &t, 154.03 feet; 
thence North 58" 47' 38" East, 104.98 feet; 
thence North 20" 58' 41" East., 10335 feet; 
thence North lo" 49' 57" West, 65.00 feet; 
hence South 89" 11' 59" East, 24832 feet to THE TRUE POINT OF BEGIN"G. 

I 

concave to the North having a radius of 23-00 feet; 

distance of 38-60 feet; 

- -  - .  

The herein described Golf Come parcel contains 277,854 squqe fect, 6.3787 Acres, more 
oritss : 



90 192807 

21623-234-005 
Revised February 2, 1990 
W.LC 

LEGAL D-ON 
O F  

LAKE 9 GOLF COURSE 
HOLE NO- 9 

Tbat podon of the Southeast OneQuarter (SE 1/4) of !kction 2, Township 5 North, Range 
4 ]East of the Gila and SaIt River Base and Meridian, in Maimpa county, 
descn'bed as follows: 

Commencing at the South Onc-Quarter (S 1/4) comer of said Section 2; 
thenee North 20" 39' 22" East, 632.04 feet to THE TRUE POINT OF BEGK"G; 
tbence North 22" 33' 27" West, 269.98 feet; 
thence North 67" 26' 33" East, 18291 feet to the Southwest corner of the Replat of 

Boulders Carefree Unit Eight as recorded in Book 331, Page 22 of the Maricopa county- 
Recorders office, said comer Wing the beginning o€ a Ron-tangent arrve ancave to the 
Southwes& having a radius of 300.00 feet, and a radial bearing to said beginning of North 
21" 33' l3" East; 

thence Southeasterly along the Southwest line of said subdiaon and curve through 
a central angle ~f 16" 26' W, an arc distance of 86-08 feet to the point of tangency, 

thence South 52' 00' 2 2  Ear6 494B7 feet; 
thence South 69" 24' 13" East, 150.26 feet; 
them North 82" 04' UT East, 14051 feet; 
thence North Tp 10' 39" Est, 17233 feet to the Southeast corner of Lot 2046 of 

said Repiat of Boulders Carefree Unit Eight subdivision and a comer in the West h e  of 
Lot 22 of Replat, Boulders Carefiec Unit Seven su'bdivision as recorded in Book -, Page 
- of the Marimpa County Recarders OfEice; 

thence with d e  West and South Iines of said Unit Seven subdivision South 23" 33' 
38- East, 98.93 feet; 

thence North 83" 24' 50" East, 20131 feet; 
thcncc South 40" 14' 47" -6 6274 feet; 
thence South 49' 15' 22" East, 50.12 feet; 
thence South 72" SY 37" East, 9836 feet; 
thcncc North 49" 54' 34" Eht, 7826 feet; 
thence South 40" 14' 47" East, 55.73 feet to the beginning of a tangent w e  concave 

the- Soutberliy dung said curve through a central angle of 83" 51' IS" an arc 

then= Swth 43" 36' 31" West 63.47 feet; 
thence North 46" 56' 36" West 58.65 feet; 
thence North 76" 32' 47" West 148.13 feet; 

- 

- 

to the west, having a radius of 23.00 feet; 

distaoce of 33.66 feet; 

5246 Soucti 40ch Ssreec  
PhoeniK Amone 85040 

PH (6021 4373733 
FAX (6021 437-3424 



them South f8" 21' 13' West, 75.00 fact to the Northwest comer of Lot a afraid 

t h e e  Ieaviqg said Unit Seven subdivision and continuing South 58" 24' 3.3" W a c  
Unit Seven subdivision; 

116.69 fect; 
thence North 82" z 29" west, w9.m fect; 
thencc South 76" 42' West. M.00 feet; 
thence North 86" OQ' 42" West, 364-90 feet; 
thence North -47" 39' 55" west, 447.49 feet to THE TRUE POW a=--- . -  

BEGIMNING. 

The herein d e s a i  Golf Parcel mntains 381,903 quare fect, 8.7673 Acres, more or less. 

I 



3ROOKS, HERSEY G ASSOCIATES, 1NC. 
ENGINEE~S/SUWEYORS Job NO. 216-01-Tfl-45 

October 30, 1986 
J.S, 

I 

.-  . . - - .- . . .. 
LEGAL D E S C R I P T I O N  

OF---. '. . . 

THE 
DRIVING RANGE 

_-_ ~ - .  - -. . .-- ..- . 

.That portion of the West one-half  (W 1/21 of S e c t i o n  2, 
Township 5 North, Range 4 East  Of t h e  G i l a  and Salt R i v e r  
Base and Meridian, in Maricopa C o u n t y ,  Arizona described as 
follows: 

Commencing a t  t h e  C e n t e r  corner of said Sect ion  2; 

POINT OF BEGINNING; 
thence South 20°  13' 06" West, 400.00 f e e t  to THE TRUE 

thence South 06O 14' 03" East, 1,100.00 feet; 
thence North 72O 22' 57" West, 368.83 feet; 
thence North 09" 21' 53" West, 735.82 feet; 
thence North 17" 0 4 '  12" East, 814.06 f ee t  t o  a p o i n t  

on the South right-of-way l i n e - o f  Boulders D r i v e  as 
recorded in Docket 16407, Page 113, N.C.R. Office; 

28" E a s t ,  534.40 feet to THE TRUE POINT OF BEGINNING. 
thence  departing s a i d  right-of-way line South 12O 11' 

The here in  described G o l f  Course parcel c o n t a i n s  434,874 
square feet, 9,9833 Acres, more or less. 

.- - - -  

5246 Swch 40th Screec 
Phocnk Anzone 85040 
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This exhibit is prepared for the purpose of determining fhe AWDS contribution 
as stated in City of Scottsdale Agreement No. 900083. 

I. Calculation of RWDS Costs: 
a. Central Arizona ProjeMumout Scrficture(~) 
b. Landscape Contract(l} 
'c. Telemeliy System fees(2) 
d- Design and Administration fees(1) 
e. Cmstruction Management fees {Greiner Engr.)(l) 
f. Construction Consulting fees (NBSRowry EngrJ(3) 
g. City Scottsdale Plan Review fees(1) 
h. Mallusks screens and chlorination costs(4) 
i. Right of Way Acquisitions(5) 
j. Pipeline and Pump Station Costs 
k. City Payback Admin Fees 
1. Minus fine valves at Pump Station A= $ 
m. City Plan & Specs Repro Costs, Out Legal Fees 
n. TOTAL RWDS COSTS 

. .  . 

5 
. .. -- . . .- - . 

45,670 
103.301 - 2'5.000 

1,374,392 
623.372 
303,900 
9.765 

0 
544.875 

10,452,215 
10,000 

(1 6.000) 
1 0,000 

13,486,490 

11. Calculation of RWDS Hookup Fee: * Cost 
Pet 

cost MGD MGD 
Total cost of RWDS $1 3.486.490 20.0 $674.325 
Investment by DMP $4.31 7.648 4.0 $1,077.91 2 
Investment by Others $3,819.760 5.5 $694,502 

Average $21 $1 7.898 29.5 $732.81 0 1993 AWDS HOOKUP FEE 

Adjusted to 1994 costs: f$732,810x1.02) x 1.1 1 = $829,687 1994 RWDS HOOKUP FEE 

111. Calculation of Additional Pumps Fee: 

Pump Fee Equal To: Est Cost of Add'l Pumps $404,400 
$47,576 _--____-  - - - - 

Remaining RWDS Capacity 8.5 MGD PER MGD 

Adjusted to 1993 Costs: ENR index = 1.042 x $47,576 = $49,574 
Adjusted to 1994 Costs: ENR index = 7.02 x 849.574 = $50,564 

IV. Total Cost For 4 994 RWDS Aqreements: 
= RWDS Hookup Fee- + Additional Pumps Fee 

- - $829,687 + $50.564 

Bourders 750,000 gpd 
- - 6880,251 
= 0.75 x $880.251= 5 660,188.25 

NOTES: 
(1) Sased m actual costs incurred 
(2) Based on bid amount pius $15.000 for City staff work 
(3) Based on bid amount of approved contract . 

-(4) lncluded in # pump station costs 
(5) LndudCs cost for land to be purchased from Bureau of Rec. Est. to be $500.000 
(RW. lziI(u93) 



RESOLUTION NO. 4142 

A RESOLUTION OF THE CITY OF SCOTTSDALE, 
MARICOPA COUNTY, ARIZONA, AUTHORIZING 
THE MAYOR TO ENTER INTO AGFSEHENT NO- 

920QnlbA FIRST AMENDMENT WITH BOULDERS 
JOINT VENTURE &SERVING CAPACITY IN THE 

- -  RECLAIMED WATER JjISTRI8.ffTION - -SYST$W 
PIPELINE FOR A CERTAIN GOLF COURSE. 

WHEREAS, on February 12, 1991, the C i t y  Council authorized the 
construction of a new R e c l a i m e d  Water Distribution System (RWDS) to 
transport: raw CAP water and reclaimed wastewater from a water reclamation 
plant to golf courses in the  north area of the  City for irrigation of the 
golf courses; and 

WHEREAS, Pipeline Capacity Agreements are 'being used to enable the 
north area golf Courses to participate, financially in the design and 
construction of the RWDS and to enable them to reserve capacity in the 

. system; and 

WHEREAS, t h e  C i t y  has reached agreement: an the terms of the future 
del ivery  of reclaimed wastewater and r a w  CAP water in a Pipeline Capacity 
Agreement w i t h  Boulders Joint Venture; and 

WHEREAS, it i6 in the interest of the citizens of the C i t y  of 
that  the north area golf courses use r a w  CAP water and reclaimed Scottsdale 

wastewater to irrigate golf courses instead of groundwater. 

NOW, THEREFORE, LET IT BE RESOLVED by the Council of t h e  City of 
Scottsdale, H a r h o p a  County, Arizona, as  follows: 

Section 1. That Herbert R.  Drinkwater, Mayor, is hereby authorized 
to execute on behalf of the C i t y  of Scottsdale Agreement N o . 9 2 r ) O D L A  
providing for a Pipeline Capacity Agreement with Boulders J o i n t  Venture 
reserving capacity in the  R e c l a i m e d  Water Distribution System. 

PASSED AND ADOPTED by the Council the C' y of Scottadale, 
Waricopa county, Arizona, this I d  day of , 1994. 

I 

By: 

Sonia Robertson,' C i t y  Clerk 

APPROVED AS TO FORM: 
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;Job NO- 216-01-TM-45 
Rev- Janua ry  7,1987 
J.S, 

LEGAL DESCRIPTION 
I OF 

_ -  . 

That portion of t h e  North one-half (N 1/21 of Section 11, 
Township 5 North, Range 4 E a s t  of t h e  Gila and S a l t  River 
B a s e  and Meridian, in Maricopa Coun ty ,  Arizona described as 
E ollows: 

Commencing a t  the North one-quarter (N 1/4) corner of said 
S e c t i o n  11; 

thence South 0 4 "  56' 31" East, 1,200.38 feet to THE 
TRUE P X N T  OF BEGINNING; 

thence North 66" 20'.13" West, 249.88 feet  to the 
beginning of a curve concave to the Northeast, having a 
radius  of 150-00 feet; 

angle of 36" 12' 31"' an arc d i s t a n c e . o f  94.79 feet;  

273.24 f e e t  to -the beginning of a non--tangent curve concave 
to the Southwest, having a radius of 150.00 feet and a 
radial bearing t o  said beginning of North 11" 06' 20" E a s t ; -  

angle of 11O 14'  54", an arc d i s t a n c e  of 29.45 feet to t h e  
point of tangency; 

thence Northwesterly along s a i d  curve thrmgh a central - 

thence on a non-tangent line, North 3Sb 29' 19" East, 

. thence Southeasterly along said curve through'a central - 

thence South 67" 3.8' 47" E a s t ,  102.58 feet; 
thence North 92" 24' 08" East, 5 9 . 8 5  feet; 
thence North 75" 39' 22" E a s t ,  91.14 feet;. 
thence South 01O 20' 00" East, 120.90 feet; 
thence South 67" 38'  47" East ,  60.17 feet; 
thence South 21O 05' 50" East, 64;27 feet: 
thence So.uth' 7.4" 3 4 '  40" East, 264.95 feet; 
thence South 60" 4 0 '  57" East, 96.42 f e e t ; .  
thence Sopth 68" 5 0 '  16" East,  248.51 feet: 
thence South 42' 24'  16" East, 112.41 feet; 

' thence  South 60" 4 0 '  57" East, 242.35 feet to t h  
beginning 0 f . a  curve concave to the Southwest, having'a  
radius of 75.00 feet; 

angle'of 95" 10' OB", an arc distance of 124.58 feet ;  
thence Southeasterly along s a i d  curve through a central 

- thence on a non-tangent line, North 73" SI8 07" West, 
1,081.77 feet to THE TRUq POINT OF BEGINNING,  

The here in  described G o l f  Course parcel contafns 317,631 
square feet, 7.2918 Acres, more'or less- 
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BROOKS, HERSEY ASSOCIATES, INC,. 
. t !NG~NEERS~?XJRV~YOR~ 

I 

30b NO. 216-01-TM-45 
October 3 0 ,  1986 
3 .Sa  

LEGAL DESCRIPTION 
OF 

BOULDERS 9 GOLF COURSE 
HOLE NO, 0 */6-& 

T h a t  portion of the South one-ha l f  ( S  1/21 of S e c t i o n  2 ,  
and North one-half (N 1/21 of Section 11, .Township 5, North, 
Range 4 E a s t  of the  G i l a  and Salt River Base  and Meridian, 
'in Maricopa County, Arizona described as follows: 

commencing a t  t h e  North one-quarter [N 1/41 corner of said 
Section 11; 

thence South 40" 05' 30" East, 2 6 8 . 5 9  feet  to THE TRUE 
POINT OF BEGINNING; 

thence South 19" 0 4 '  If" West, 640.73 feet;  
thence South 35" 29' 19" West, 273-24 f e e t  to t h e  

- beginning of a non-tangent curve concave to the Northeast, 
having a radius of 75.00 f e e t  and a rad ia l  bearing to said 
beginning of South 20" 4 6 '  34" West: 

angle of 73" 41' 2B", an arc d i s t a n c e  of 96.46  feet to the 
point of tangency; 

.. .. 

thence Northwesterly along said curve through a central 

thence North 0 4 O  28 '  02" E a s t ,  1,708.16 feet; 
.- . ' thence North 67" 2 6 ' .  33" East, 248.52  feet; 

thence South t Z O  33' 27" E a s t ,  269.98 feet; 
thence South  12" 5 9 '  30" West, 217-38 feet: . 
t h e n c e  South- 00" 06' 32" West, 585.07 feet to T3E TRUE 

- _  _ .  

POINT OF BEGINNING. 

'- The herein described G o l f  Course parcel contains 519,810 
square feek:; 11-9332 ACxesI more or less. 
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BROOKS, HERSEY 6 ASWW=lATES. tNC. 
F NGINE E RS'SURVE YORS 216-13-3M-108 

December 14, 1909 
W.L.C.. 

That portion of Section 2, Township 5 North, Range 4 East of the Gila and salt 
River Base and Meridian, in Marimpa cMu)ty, Arizona described as follows: 

OMtanencing at  the Center cOfnef of said Section 2; 

of way line of Boulders Drive as recorded in Docket 16407, Page 113, M.c.R, 
Off ice ; 

the beginning of a curve c m v e  to t h e  SWtWst, having a radius of 95.00 
feet: 

5W, an arc distance of 78.84 feet along said right of way line to the p i n t  of 
tangency: 

thence South S3O 30' 00' East, 100.05 feet along said right of way line t o  
the beginning of a curve concave to the Northeast, having a radius of 145.00 

thence Sorltheasterly along said curve through a central angle of 27" 06' 
32', an arc distarxxi of 68.61 feet along said right of way line to the point of 
revers  curvature of a curve concave to the Southwest, having a radius of 12.00 

theX@ SOUth ZOO 13' 06' West, 400.00 fee to THE !IXUE POINT OF BM;INNIK; 
thence North 12O 11' 28' .Hest, 534.40 feet to a point on the South right 

thence North 78" 57' 04" East, 121.04 feet along said r igh t  of way l i n e  to 

thence scutheasterly along said curve through a central angle of 47O 32I 

. feet; 
- -  
- .  - _  

f ee t ;  

point of tangency; 

thence departing said right of way line, Southeasterly along s a i d  curve 
through a centxal.angle of 80" 05' SO,, ai arc distance of 16.78 feet to t h e  

thence Sorrth OOo 30' 42' East, 57.17 feet:; 
thence North 89' 03' QO' West, 96.00 feet; 
thence North 8 9 O  02' 09' West, 66.01 feet; 
thence South 35" 01' 31" East, 133.62 feet; 
thence South 89" 03' 00' East, 86.28 feet; 
thence South 00" 30' 42' Gist, 2.40 feet to the beginning of a curve 

concave to the W e s t ,  having a radius of 185.00 fwt; 

EXHIBIT "C" 

5246 south aoa sueet 
Phoenix Anzona BsOaO 

PH 1602) 437-3733 
FAX (6021 437-3424 



. .--..- 
- ', - - .  . 

Y 

Revised Legal kscription 
saguaro 9, Bole 1 
Page 2 

thence Soathecly along said curve through a central angle of 0 6 O  00' 32', 

thence South 05" 29' 53' West, 173.35 feet to the beginning o f  a curve 

thence SMltherlY along said m f ~ e  through a central angle of 13" 21' 16', 
an arc distance of 50.11 feet to the point of tangexy; 

thence %th 07" 51' 26. East, 20.19 feet to the beginning o€ a curve 
collcave to the  Northeast, having a radius of 115.00 feet; 

thence Southeasterly along said curve through a central angle of 42" 32' 
17", an arc distance of 85.38 feet t o  the pint of tangency; 

thence South SO" 23' 43' East, 39.15 feet to the beginning of a curve 
concave to the Southwest, having a radius of 115.00 feet; 

thence Wtheasterly along said curve through a central angle of 63O 00' 
OO', an arc distance of 126.45 feet to the point of tangency; 

thence South 12" 36' 17" W e s t ,  48.00 feet to the beginning of a a r v e  
concave to the East, having a radios of 115.00 feet: 

thence Southerly along said a r v e  through a central angle of 33" 45' OO', 
an arc distance of 67.74 feet to the  point of tangency; 

thence South 21" 08' 43" East, 26.50 feet; 
thence South 01" 10' 07" East, 54.86 feet; 
thence South 02" 00' 00" West, 459.94 feet:. 
thence a t h  19" 20' 00" Bst, 50.00 feet; 
thence South 09" 30' 00' West, 243-08 feet; 
thence North 72" 22' 57' West, 186.08 feet; 
thence Notth 06" 14' 03. West, 1,100 feet to THE TRUE POINT OF BEGINNING. 

an arc distance of 19.80 feet to the point of  tangency; 

- - I.. CCIncave t a t h e  East, having a radius of 215.00 feet; - - - -  - 

The hetein described Golf m c s e  parcel contains 420,925 square feet, 9.6631 
Acres, more or less- - _  

. .  

. .  
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BROOKS, HERSEY C ASSOCIATES, SNC. Job NO. 216-01-TM-45 
October 30, 1986 
J.S* 

. E &'GENE E RSiS URVE Y ORS 

t 

LEGAL DESCRIPTION 

SAGUARO 9 GOLF COURSE 
HOLE NO- 2 

OF .. 

That portion of t h e  North one-half ( N  1/21 of Sect ion  2 ,  
Township 5 North, Range 4 East OE the G i l a  and Salt River 
Base and Meridian, i n  Maricopa County, Arizona described a s  
f ollowsr 

Commencing a t  the Centex corner of s a i d  Section 2 ;  

TRUE POINT OF B E G I N N I N G ;  
thence North Z l 0  48'  4 9 "  East, 1,025.26 feet to THE 

thence South 52O 4 0 '  53" West, 355.68 feet; 
. thence South 59O 53' 06': West, 103-48 feet; 

thence South 36O 09'  30" West, 163.44 feet; 
thence South 34" 01' 48" East, 34-91 feet; 
thence South 57" 41' 26" West, 130 .39  feet; 
thence North 436 24' 16" West, 438.63 feet; 
thence North 57O 31' 07" East, 149.55 feet: 
thence North 31" 59' 54"  East, 30.00 feet; 
thence North 44" 07' 13" East, 507 .73  feet :  
thence South 77O 53' 36" East, 160.97 feet; 
thence South 38" 5 8 '  35'' E a s t ,  330 .63  feet to THE TRUE 

POINT OF BEGINNING- 

The herein described G o l f  C o u r s e  parcel contains 318,623 
square feet ,  7 . 3 1 4 6  Acres, more or less- 

_- - 
- -  

/ 

S246 S w c h  4 0 c h  Screec 
Phoenk Anzono SS.040 

r602) 437-3733 
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3ROOKS, H E R S E Y  6 ASSOCIATES. INC. 
ENGINE€ H55URVEYORS 

LEGAL DESCRXPTION 
- _  - . OF 

SAGUARO 9 GOLF COURSE 
ROLE NO, 3 

Job NO, 216-01-TM-45 
October 30, 1986 
J . S .  

T h a t  portion of t h e  Northwest one-quarter (NW 1/4) of 
Section 2 ,  Township 5 North, Range 4 East of the Gila and 
S a l t  R i v e r  Base and Meridian, i n  Maricopa County, Arizona 
described a s  follows: 

Commencing at the Center corner of said Sect ion  2; 

TRUE POINT POINT OF B E G I N N I N G ;  
thence North 21° 48 '  49" E a s t ,  1,025-26 feet to THE 

thence North 38" 58' 35" West, 3 3 0 - 6 3  feet; 
thence  North 59O 19' 40" E a s t ,  168.58 feet;  
thence North 30° 00' 00" E a s t ,  3 4 0 . 0 6  feet; 
thence North 0 Z 4  37' 00" West, 429.93 feet ;  
thence North 89" 17' 33" West, 4 4 3 - 0 0  feet; 
thence North 00." 43' 12" E a s t ,  50.07 feet to t h e  

beginning of a non-tangent curve concave to t h e  Northwest, 
having a r a d i u s  of 300.22 feet and a r a d i a l  bearing to said 
beginninq of South 42O 5 2 ' .  23" East; 

thence Northeasterly along said curve  through a central 
angle of 17O 36' 37", an arc distance of 92.28 feet  t o  the  
point of tangency; 

t h e n c e  North 29O 31' 00" East, 84.71 feet to t h e  . .- 
- .  

- - ,  beginning of a curve concave to t h e  West, having a r a d i u s  
o€ 182.68  feet; 

angle of 65" 18' 5 9 " ,  an.-aarc distance of 2 0 8 - 2 5  feet: 
t h e n c e  Northerly along said c u r v e  through a cen t r a l  

thence on a non-tangent l i n e ,  South 89" 17' 33" E a s t ,  

thence  South 23" 14' 59" E a s t ,  480.16 feet;  
thence South 05' 50' 19" East, 460.00 f e e t :  
thence  South 36' 23' 28" West,-492.00 feet; . 
thence South 29O 34' OB" West, 190.01 feet to THE TRUE 

. 416.34 feet: 

P O I N T  OF B E G I N N I N G .  

The herein described Golf Course parcel  contains 475,859 
square-feet, 10.9242 Acres, mote or less- 

/'* 

5246 Souch 40th Streec 
Pboembc Amone 85pQi2 

(6023 437-3733 
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IOOKS, HERSEY 6 ASSOCfATEB, INC- 
ENGINE E RWSURVEYORS 

Job NO. 216-01-TM-45 
October 30, 1986 
J . S .  

L E ~ A L  DESCRIPTION 
OF 

- - SAGUARO 9 GOLF COURSE 
HOLE NO. 4 

T h a t  port ion o f  t h e  North one-half (N 1/2) of'section 2,' 
Township 5 North,  Range 4 East: of the Gila and S a l t  River 
Base and Meridian, in Maricopa County, Arizona described as 
f ollowsr 

Commencing at rhe North one-quarter (N 1/41 corner of said 
Section 2; 

thence South 79" 43 '  04" West, 1,062.37 feet to THE 
TRUE POINT OF BEGINNING; 

thence South 89" 0 9 '  23" E a s t ,  1,046.98 feet  to the 
beginning of a non-tangent curve concave to the Northeast 
having a rad ius  'of 185.21 feet and a radial bearing to said 
beginning of.South 55" 22' 43" West: 

thence Southeasterly along said curve through a centra l  
angle of 09" 28' 25", an arc distance of 30.62 feet to t h e  
p o i n t  of reverse curvature of a curve concave to t h e  
Southwest having a radius of 122.68 feet;  

thence Southeasterly along said curve t h r o u g h  a central 
angle of 73" 36' 43", an arc d i s t a n c e  of 157.62 feet to t h e  
point of tangency; 

beginning of a curve  concave to the'Northwest, having a 
radius of 240.22 feet; 

angle of 15" O 4 =  38", an a r c  distance of 63.2'1; 

112.17 feet; 

thence South 29" 31' 00" West, 84.71 feet to the c. - 
- .  

thence Southwesterly along said curve through a c e n t r a l  

thence on a non-tangent line North 22" 28 '  39" West, 

thence South 84*  57' 52" West, 535.46 feet: 
thence WEST- 280.00 f e e t ;  
thence SOUTH 130-00 feet: 

'thence'-WEST--34: 00 feet; 
thence North 18O 08' 51".West, 136.81 feet; 

. - . .. __ 

5Z4S SOU* 40th s t r e c c  
Phoenix ArrzOna 85040 

(602) 437-3733 
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Legal  Description 
Saguaro 9, H o l e  NO. 4 
Page 2 

I 

216-0 1-TM-4 5 
O c t .  3 0 ,  1986 
J . S .  

thence WEST 84.19 feet; 
1 thence S o u t h . 7 1 "  51' 09" West, 2 0 0 . 0 0  feet; 

t h e n c e  South 18" 08' 51" East ,  1 7 4 - 7 9  feet; 
t h e n c e  South 4 4 O  {7' 34" West, 4-02 feet to the 

beginning of a c u r v e  concave to t h e  North having a radius 
of 20.00 fee t ;  

thence-westerly a long said Curve through-a cen t r a l  . 
a n g l e  of 90" 00 '  OO",  an arc distance of 31.42 feet t o  t h e  
point of compound curvature of a Curve concave to the 
Northeast having a rad ius  of 244 .92  feet; 

angle of 18O 28 '  48", an arc distance of 79.00 feet to the 
point of tangency;  

- 

thence Northwesterly along said curve through a c e n t r a l  

thence North 27" 1 3 '  38" West, 249.93 feet; 
thence South 62" 4 6 '  22" West, 30.00  feet ;  
t h e n c e  North 22O 18 '  12" West, 32.18 feet; 
t h e n c e  North 64O 17' 06' East, 420.17 feet to THE TRUE 

POINT OP B E G I N N I N G .  

The  herein described Golf Course Parcel contains 340,718 
square feet,  7.8218 Acres, more or less. 
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BRObKS, HERSEY 6 ASSOCIATEB, INC. 
ENGINEERS~SUF~VEYORS 

Job NO. 216-01-TM-45 
October 3 0 ,  1986 
J .s* 

LEGAL DESCRIPTION 

SAGUARO 9 GOLF COURSE 
OF 

_ -  HOLE N 0 - S  . - .  

That portion of the Northwest one-quarter (NW 1/41 of 
Section 2 ,  Township 5 North,  Range 4 E a s t  of t h e  G i l a  and 
Sal t  River Base and Meridian, in Maricopa County, ~ r i z o n a  
descr ibed  as follows: 

Commencing at the North one-quarter (N 1 / 4 1  cornef of s a i d  
Section 2; 

TRUE POINT OF BEGINNING; 
t h e n c e  South 79" 4 3 '  04" West, 1,062.37 feet to THE 

thence South 64"  17' 06" West, 551.92 feet; 
thence North 89" 09' 23" West, 607.87 feet; 
t h e n c e  South 36" 31' 25" West, 288.75 feet: 
t h e n c e  South ISo 03' 58" West, 24.21 feet; 
t h e n c e  Nor th  89" 15 '  21* West, 145.19 feet; 
t h e n c e  North O O o  4 4 '  39" East, 275-00 f e e t ;  
thence North 29" 05 '  52" East, 261.15 feet: 
thence South 89" 09' 23" East ,  1,297-96 feet to THE 

TRUE POINT Of BEGINNING. 

The herein descr ibed Golf course Parcel contains 334 , 423 
:-- square feet, 7.6773 Acres, more or less. , 

. ?  - 

5246 SOU& POch Street 
Phoenk Amzone ESOP0 

[602) U 3 7 - 3 7 3 3  
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bKS, HEFlSEY 6; ASSOCIATES. INC. 
ENGINEEFISSURWYORS 

Job NO. 216-01-TM-45 
October 3 0 ,  1986 
3 .S-' 

I 

LEGAL DESCRIPTION 
OF 

_ _  - .  . SRGDARD--9 GOLF COURSE 
HOLE NO. 6 

That portion of the Northwest one-quarter (NW 1/4) of 
Section 2 ,  Township 5 N o r t h ,  Range 4 East o f  t h e  G i l a  and 
S a l t  River Base and Meridian, in Maricopa C o u n t y ,  ~ r i z o n a  
descr ibed as f ollowsr 

Commencing a t  the North one-quarter (N  1/41 corner of said 
Section 2 :  

thence South 75O 19' 14" West, 1,688.05 feet to THE 
TRUE POINT OF BEGINNING;  

thence South 00' 5 0 '  371 West, 95-99 feet; 
thence South 54"  29 '  12" West, 190-01 feet; 
thence North 75* 13 '  OSR West, 180-97 f ee t ;  
thence  South 85" 4 9 '  31" West, 170.57 feet;  
thence South.26O 07'  23" West, 30.00 feet; 
thence South 81" 5 4 '  02" West, 176-65 feet; 
thence North 36O 31' 25" East, 288.75 f e e t ;  
t h e n c e  South 89" 09' 23" East, 517.48  feet  to THE TRUE 

POINT OF BEGINNING, 

- -  
: .  feet,  2.4494 Acres, more or less. 

The herein described G o l f  Parcel contains  106,694 square 

! 
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BROOKS, HERSEY & AssocIATEB. INC. 
ENGINEERS~SURVEYORS 

Job NO- 216-01-TM-45 
October 30, 1986 
J.S. 

t 

LEGAL DESCRXPTION 

SAGUARO 9 GOLF COURSE 
HOLE NO. 7 

OF 

That portion of the Northwest one-quarter (NA 1/4) of 
Section 2 ,  Township 5 N o r t h ,  Range 4 East of t he  Gila and 
S a l t  River B a s e  and Meridian, in Maricopa County, Arizona 
described as follows: 

Commencing at the North one-quarter  (N 1/41 corner of said 
Section 2; 

t h e n c e  South 75" 19' 14" West, 1,688-05 feet t o  THE 

thence South 89" 09' 23" East, 90.40 feet; 
thence South 27" 13' 38" East, 320.00 feet; 
thence South  31" 32' 52" East, 105.28 feet; 
thence North 51O 37 '  36" East ,  126.53 feet  to the point 

. of cusp, said point of cusp being the  beginning of a :. 

TRUE POINT OF B E G I N N I N G ;  . 

nbn-tangent curve .concave to t h e  .East, h a v i n g  a radius  of 
200.00  feet and a r a d i a l  bearing to s a i d  beginning of North 
$ 6 O  58 '  19" West; 

thence Souther,ly along said curve through a central  
a n g l e  of 53O 01' 41", an arc  d i s t a n c e  o f  185-10 feet to t h e  
point of tangency; 

thence South 20" 0 0 '  00" East, 128.48 feet to the . 
beg inn ing  of a curve concave to the Northeast, having a 
radius  of 145 -62 feet; 

ang le  30* 00 '  O O " ,  an arc distance of 76-25 feet to t h e  
point of tangency: 

beginning of a curve concave to the Southwest having a 

angle of 14" 13' 11". an arc distance of 124.18 feet to a 
point of reverse curvature of a curve concave to the 
Northeast hav ing  a radius of 86.92 feet; 

.- - - _ .  

thence Southeasterly along said curve through a -cen t r a l  

thence South 50° 00' 00" East, 70-90 feet to the 

. radius of 500.36 feet; 
thence Southeasterly along said curve through a central 

5246 So- 40th Swet 
Phoenix. Arizona BSOPO 

[602) 437-3733 - 
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Lega l  Description 
Saguaro 9 ,  Hole No. 7 
Page 2 I 

2 16 - 0 1-T M- 4 5 

J - S .  
Oct. 3 0 ,  1986 

thence Southeasterly along s a i d  C u r v e  through tz c e n t r a l  
angle of 370 4 5 '  OO", a n  arc distance of 57.27 f e e t  to the 
point of tangency; 

beginning of a C U f V e  Concave to the Southwest, h a v i n g  a 
radius of 20.00 feet; ~ - - -. 
. - thence  southeasterly along said c u r v e  through a c e n t r a l  
angle of 76O 08' 45", an arc d i s t a n c e  of 26.58 f e e t  t o  the 
point: of reverse curvature of a curve concave to the East, 
having a radius of 154.40 feet; 

thence Southerly along said curve  through a central 
angle of 12" 56 '  55", an arc distance of 33-99 feet; 

thence on a non-tangent l i n e ,  North 79" 4 0 '  01" East, 
8.95 feet to the beginning of a non-tangent curve concave 
to the Northwest having .a radius of 116.36 feet  and a 
radia l  bearing t o  s a i d  beginning of North 79" 40 '  01" E a s t ;  

thence Southwesterly along said curve t h r o u g h  a central 
a n g l e  of 4 9 "  3 4 '  20", an arc distance  of 100.67 f ee t  t o  the 
point of reverse curvature  of a curve concave to t h e  
Southeast having a radius of 275.00 feet; 

thence Southwesterly along said curve  t h r o u g h  a central 
angle of 124 06'  23", an arc distance of 58-11 f e e t ;  

thence on a non-tanqent l i n e ,  North 5l0 32' 27" West, 

thence South 73" 31',49" E a s t ,  28.91 feet t o  t h e  

- 
. 471.99 feet; 

thence  ~ o r t h '  76" 35' 17" west, 52.97 f ee t ;  
thence North 23O 30' 31" West, 202.15 f e e t ;  
thence North 07" 49' 56" West, 192.79 feet; 
thence North 11" 17" 08" West, 131.59 feet; 
thence North 35" 30' 48- West, 150.00 feet; 
thence  North 00" 50'. 37" E a s t ,  9 5 - 9 9  f e e t  to 

POINT OF BEGINNING, 
THE TRUE 

The h e r e i n  described G o l f  P a r c e l  contains 202,457 square 
feet, 4.6478 Acres; more or l ess .  

.f 

. .  
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LROOKS. HERSEY G ASSOCIATES, IMC. 
E N G I N E E R Y S U ~ V E Y O ~ ~ S  Job N O .  216-01-TM-45 

October 3 0 ,  1986 
J . S ,  

t 

- .LEGAL.DESCRIPTION - - . - -. 
OF 

SAGUARO 9 GOLF COURSE 
HOLE NO. 8 

 hat port ion  of t h e  Northwest one-quarter I N W  1/41 of 
Section 2, Township 5 North ,  Range 4 East of the G i l a  and 
s a l t  River.Base and Meridian, in Maricopa County, Arizona 
descr ibed  as follows:. 

Commencing at t h e  Center corner of said S e c t i o n  2; 
thence  North 32" 5 4 '  20" West, 262.16 feet to THE TRUE 

t h e n c e  South 78" 57' 04" West, 9 4 - 3 2  feet ;  
t h e n c e  North 00" 57' 32" East, 32.81 feet; 
thence  North 00" 5 8 '  10* E a s t ,  3 6 . 6 7  feet; 
thence  North 18O 3 8 '  54" E a s t ,  120 .00  feet; 
thence North  71" 21' Ob" West, 317.00 feet; . 
t h e n c e  North 32O 01' 15" West, 785.79 feet to the 

beginning of a non-tangent curve concave t o  the S o u t h e a s t ,  
hav ing  a r a d i u s  of 225.00 feet, and a radial bearing to 
said beginning of North 60" 4 0 '  37" West; 

angle of 09"  5 4 '  5 8 " ,  an arc d i s t p n c e  of 38 .94  feet to t h e  
point  of reverse curvature of a curve concave to t h e .  
Northwest, having a r a d i u s  of 166.36 feet; 

thence N o r t h e a s t e r l y  along s a i d  curve through a central 
angle  of 49" 34' 20", an arc distance of 143.93  feet; 

t h e n c e  on a non-tangent line, North 79O 40'-01' East, 
: 1-05 feet to the beginning of a non-tangent curve concave 

to t h e  Southeast ,  having a r a d i u s  of 90 .40  feet and a 
rad ia l  bearing to said beginning of South 79" 40' 01" Hest; 

thence  N o r t h e r l y  and Northeasterly a long  s a i d  curve  
through a c e n t r a l  angle of 100" 28 '  5 9 " ,  an arc  d i s tance  of 
1 5 6 . 5 4  feet; 

1 4 6 . 8 0  feet; 

PoriiT OF BEGINNING; 

thence. Northeasterly along said curve through a central . 

. -  - .  

thence  on a non-tangent l i n e ,  South 16" 1 3 '  40" East, 

t h e n c e  South 23" 5 6 '  28" E a s t ,  3 4 8 - 0 7  feet; 
t h e n c e  South 27" 51' 4 2 "  E a s t ,  2 2 0 . 0 0  feet; 

5246 Sou* 40th Su-ecc 
pbocnk Arizona SSOUO 
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Legal Description 215-01-TM-45 
Saguaro 9, Hole No. 8 Oct- 3 0 ,  1986 
Page 2 1 J.S, 

thence South 43O 2 4 '  16" East, 438-63 feet; 
thence South 13O 32'  29" E a s t ,  135.66 feet; 
thence South 02* 42' 39" East, 102.68 feet to THE TRUE 

POINT OF B E G I N N I N G .  8 

- - . . . , , . _  
The  here in  'descrZBed . G o l f  Course parcel 'contains 218,670 -- ' 

square feet ,  5 .0200  Acres, more or less. 
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BOULDERS 
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SECOND AMENDMENT TO AGREEMENT NO. 920004 
PIPELINE CAPACITY AGREEMENT 

This Second Amendment to Agreement No. 920004 (the "Second Amendment") is made 
, 2008 by and between the City of Swttsdaie, Arizona (the 

. 
as of this E day of 
'City") and Wind PI  Mortgage Borrower LLC, a Delaware limited liability company (YOwnef). @?v' f 

RECITALS 

A. Boulders Joint Venture, a joint venture formed under the Arizona Uniform 
Partnership Act (the "Joint Venture"), and the City entered into that Pipeline Capacity Agreement 
dated February 3, 1992 (the "1992 Agreement"). The Joint Venture and the City subsequently 
amended the Agreement through that First Amendment to Pipeline Capacity Agreement No. 

,920004 dated December 19, 1994 (together with the 1992 Agreement, the "Agreement"). Owner ' 

is the successor to the Joint Venture under the Agreement; and 

Among.other things, the Agreement provided for the construction, operation and use 
of a Reclaimed.Water Distribution System ("RWDS") for the delivery of Non-Potable Water to the 
Property; and 

Pursuant to the Agreement, Owner, or its predecessor, has purchased one and one- 
quarter (1.25) million gallons per day ("MGD") of capacity in the RWDS for the delivery of Non- 
Potable Water to the Properly; and 

As contemplated in the Agreement, the City constructed and now owns and 
operates a Wastewater Treatment Plant (yw\KTP") which is located at 8787 East Hualapai Drive, 
Scottsdale, AZ 85255 which is the City's Water Campus facility. The WWTP produces effluent as 
a byproduct of its treatment of wastewater. The City currently delivers Non-Potable Water 
consisting of a mixture of Surplus CAP Water and effluent from the WWTP for use in irrigating the 
turf and other landscaping at The Boulders Resort (North and South) (together, the "Golf Course") 
and at other golf courses that are RWDS customers; and 

Also located at the Water Campus facility are certain components and equipment 
described on Exhibit F and referred to as the Advanced Water Treatment System ("ARTS"), which 
the City uses to conduct additional treatment of effluent that is then used for aquifer recharge; and 

6. 

C. 

. D. 

E. 

F. Based on recornmeridations of the 2008 Scottsdale Integrated Wastewater Master 
Plan, the City has determined it is necessary to expand and improve the AWTS to match the 
existing capacity of the WWTP in order to provide sufficient treatment capacity when there is low 
RWDS demand and aquifer recharge is necessary; and 

Over time, the concentration of sodium and other minerals within the Non-Potable 
Water delivered by the City through the RWDS has increased. The Owner is concerned that the 
increased concentration of sodium within the Non-Potable Water has been and is detrimental to 

. the health of the turf and other irrigated landscaping at the Golf Course, and has caused and is 
causing material damage to the turf and other irrigated landscaping at the Golf Course. Without 
action, the concentration of minerals in the Non-Potable Water may increase, and the Owner is 
concerned that such an increase could cause additional damage to the turf and other irrigated 
landscaping at the Golf Course; and 

The City and the Owner have agreed that the best option to reduce 'the 
concentrations of sodium and other minerals in the Non-Potable Water is for the City to use the 

G. 

H. 
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AWTS to treat an appropriate portion of the effluent delivered to RWDS customers, thereby 
reducing the concentrations of sodium and other minerals in the Non-Potable Water delivered 
through the RWDS, and the expanded and improved AWTS will have sufficient capacity to treat an 
appropriate portion of the effluent delivered to RWDS customers; and 

The City acknowledges the Owner's concerns about increasing concentrations of 
sodium and other minerals and that these increases may cause or may be causing damage to the 
turf and other irrigated landscaping at the Golf Course. Accordingly, the Owner has requested that 
the City consider implementing changes in policy andlor ordinance that may reduce the 
concentrations of sodium and other minerals in the wastewater treated at'the WWTP. and the City 
is exploring the feasibility of implementing these changes; and 

The City and Owner now wish to amend the Agreement to provide for additional 
expansion and improvement of the AWTS at the Water Campus and for cooperative financing of 
this expansion and improvement and to establish standards for sodium concentrations within the 
Non-Potable Water and to'establish a testing protocol, all on the terms and conditions contained in 
this Second Amendment. 

I. 

J. 

AGREEMENT 

For valuable consideration and the receipt and sufficiency of which are hereby 
acknowledged, the Owner and the City agree as follows: 

1. 

2. 

Recitals. The Recitals are incorporated into this Second Amendment. 

CarMalized Terms. Capitalized terms used in this Second Amendment and not 
otherwise defined will have the meaning defined for that term in the Agreement. 

The City acknowledges that the W P  
described in this Second Amendment is the same facility as the Wastewater Treatment Plant 
referred to in the Agreement. The AWTS is located on the same campus as the WWTP and is 
currently used to treat effluent for aquifer recharge. Following the expansion and improvement of 
the A W S ,  as described on Exhibit F attached to this Second Amendment, a portion of the effluent 
treated with the AVVTS will be used as part of the Non-Potable Water delivered to the Property, as 
provided in this Second Amendment. 

3. Wastewater Treatment Plant ONWr PI. 

4. Amendment to Agreement. The Owner and the City amend the Agreement as 
follows: 

A. Definitions. Section 1 of the Agreement is amended by: 

(i) Deleting Section 1.2, and inserting the following in its stead: 

'1.2 "Force Majeure" means acts of God, riots, acts of war, acts of terrorism, 
epidemics, governmental regulations imposed after the fact, fire, flood, transportation 
failures, communication line failures, or power failures or any other act beyond the control of 
the City and which, by the exercise of due diligence, the City is unable to prevent or to 
mitigate." ; and 

(ii) Inserting the following Sections immediately after Section 1.9: 

"1.10 wAdvanced Water Treatment System" or "AWTS" means 
those certain components and equipment located at the Water Campus and 
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described on Exhibit F, and used by the City to conduct additional treatment of 
effiuent that is then recharged by the City in an underground water storage facility 
or used as a part of Non-Potable Water delivery to the Property. Following the 
expansion and improvement of the AWTS, as described on Exhibit F, the term 
ATWS will include the components and equipment installed as part of that 
expansion and improvement. All references in this Agreement to the expansion 
and improvement of the A W S  refer to the expansion and improvement described 
on Exhibit F. 

1.11. "Water Campus" means that City complex located at 8787 
East Hualapai Drive, Scottsdale, Arizona 85255 on which is located the WWTP, the 

1.12. "WWTP and RWDS 'operation and maintenance costs" or 
"WWTP and RWDS 0 & M" means those cost components identified in Paragraphs 
2(a), 4 and 5 on Exhibit B-1 to the Agreement, as amended. 

1.13. "RWDS ' delivery charges" means those cost components 
identified in Paragraph 3 on Exhibit 6-1 to the Agreement, as amended. 

1.14. "AWTS operation and maintenance costs" or "operation and 
maintenance costs associated with the AWTS" means cost components identified 
in Paragraph 2(b) on Exhibit 6-7 to the Agreement, as amended." 

. AWTS and other City utility facilities. 

B, Advanced Water Treatment Svstem. Section 2 of the Agreement is 
amended by (i) re-numbering Section 2.6 to Section 2.7; and (ii) inserting the following new Section 
2.6 immediately after Section 2.5: 

'2.6. Expansion. Improvement. Operation and Maintenance of Advanced 
Water Treatment Svstem: Testina: Sodium Concentration Standards. As a part of 
the expansion and improvement of the AVVTS, the City agrees to improve the 
quality of the Non-Potable Water delivered through the RWDS as follows: 

(a) On or before May 1, 2008 the City will initiate the design 
process for the expansion and improvement of the AWTS as described on Exhibit F 
and will use its best efforts to complete the expansion and improvement of the 
AWTS on or before April 1, 201 1. All design and construction related costs of the 
expansion and improvement of the AWTS (the "AWTS Construction Costs") will 
be the responsibility of the City. The City will instruct the AVVTS design engineer to 
consider adding, where reasonably practicable, components in the design of the 
AWTS to help ensure that concentrations of chlorine and boron in the Non-Potable 
Water delivered to the RWDS users are not increased as a result of incorporation 
of effluent treated with the AWTS into the delivery blend. 

(b) The Owner will pay the City $4,687.50 per month (based on 
an amount due of $45,000 per year per MGD share) for a period of 25 years to 
reimburse the City for the Owner's share of the AVVTS Construction Costs, 
including financing costs (the "Owner's Monthly Share"). Other than the payment 
of the Owner's Monthly Share, the Owner will have no obligation whatsoever to pay 
any portion of the AWTS Construction Costs, including financing charges. The 
Owner's obligation to pay the Owner's Monthly Share will commence 30 days afier 
the date the City has a fully executed agreement with an entity to serve as the 
contractor for the construction of any part of the AWTS. The City will provide notice 
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to Owner promptly following the execution of such a construction agreement, 
Thereafter, during the construction period, the Owner's Monthly Share will be paid 
from the RWDS ReplacemenVConstruction fund maintained by the City. The 
payment of the Owner's Monthly Share from the RWDS ReplacementlConstruction 
Fund will continue once a month for 24 months; Following this 24 month period, for 
the next 23 years the City will charge the Owner's Monthly Share as a component 
of the monthly bill to the Owner for RWDS water deliveries, and the Owner will pay 
the Owner's Monthly Share at the same time that it pays the monthly bill for RWDS 
water deliveries. 

(c) Expansion and improvement of the AWTS will be considered 
to have occurred when the AWTS has been fulfy tested and is operational for all 
purposes for which it is intended. Following the expansion and improvement of the 
AWTS, the City will perform all operation, maintenance, repair and replacement 
required at the facility, according to normal and customary City practices and in 
accordance with all applicable law. A portion of the effiuent treated with the AWTS 
following its expansion and improvement will be delivered to RWDS customers and 
a portion of the effluent treated with the AWTS will be recharged by the City at its 
underground water storage facility. Accordingly, a percentage of the cost of 
operation, maintenance, repair and replacement of the AVVTS as described on 
Exhibit F, proportionate to the amount of effluent treated with the AWTS and 
delivered to RWDS customers, will be considered a cost of operation of the RWDS 
and will be recovered by the City through the Non-Potable Water rates charged to 
RWDS customers by the City and calculated as provided on Exhibit 8-1. 

Following expansion and improvement of the AWTS, the City 
will conduct daily testing for the sodium concentration in the effluent treated with 
the AWTS by collecting a 24-hour composite sample using an automated sampler 
that withdraws not less than three (3) water samples at periodic intervals during 
each 24-hour period and combines the multiple samples into one composite 
sample for daily testing purposes. All testing of each daily composite water sample 
wilJ be conducted by a laboratory licensed by the State of Arizona and otherwise 
qualied for water testing purposes under applicable State and Federal law (the 
'Testing lab"). The Testing Lab will collect composite water samples from 
Reservoir A at the Water Campus, or at such other location where effluent and 
untreated CAP water are blended immediately before distribution through the 
RWDS to RWDS customers. The result of a particular day's testing for sodium 
concentration is referred to as the "Daily Test Result." To be "valid" or "validated" 
under this Agreement, a 'Daily Test Result" must be conducted in a manner that 
complies with all established quality assurance and quality control procedures of 
the Testing Lab. 

(d) 

(e) Following the collection of each composite testing sample, 
the Testing Lab will split the testing sample into two approximately equal portions; 
will use one portion for testing sodium concentrations; and will retain the second 
portion of the split sample for not less than 30 days. The Testing Lab will apply the 
Testing Lab's established quality assurance and quality control procedures when 
testing the daily composite water sample. The Testing Lab will make the second 
portion of the split sample available to the Owner, if the Owner desires to have an 
independent analysis conducted, unless the Testing Lab has previously provided 
the second portion of the split sample to another RWDS customer. 

(9 Foflowing expansion and improvement of the AWTS, the City 
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will, on a daily basis, determine the 14-Day Rolling Average Sodium Concentration 
(as defined below} for the Non-Potable Water delivered to the RWDS. The "14-Day 
Rolling Average Sodium Concentration' for a particular day is defined as a 
concentration of sodium equal to (A) the validated Daily Test Result for the day in 
question, (6) plus the Daily Test Results for each of the immediately-preceding 13 
days for which validated Daily Test Results are available, and (C) divided by 14. 
As described above, the 14-Day Rolling Average Sodium .Concentration will be 
based on an arithmetic mean. Except as provided in subsection 2.6(g)(3), no later 
than the 15" day of the following month, the City will provide a report to the Owner 
of the Daily Test Results and of the ICDay Rolling Average Sodium 
Concentrations by electronic mail or other mutually agreed means for each day of 
the previous month. In addition, the City will cause the Daily Test Results and the 
14-Day Rolling Average Sodium Concentrations to be posted on the City's website, 
within a reasonable period of time after the test results have been validated. The 
parties agree that it is appropriate and acceptable to use the Daily Test Results to 
determine the 14-Day Rolling Average Sodium Concentrations under this 
Agreement. 

' 

(9) Following expansion and improvement of the AWTS: 

(1) On each day that the City delivers any Non-Potable Water 
through the RWDS, the City will deliver Non-Potable Water through the RWDS 
'having a 14-Day Rolling Average Sodium Concentration equal to or less than 125 
mgll; and 

(2) On each day that the City delivers any Non-Potable Water 
through the RWDS, the City will deliver Non-Potable Water through the RWDS 
having a Daily Test Result equal to or less than 150 mgll. The City's compliance 
with this subsection 2.6(g) (2) will be determined using the validated Daily Test 
Result for the day in question, and there is no need or requirement for the City to 
test the sodium concentration of the Non-Potable Water actually delivered into the 
reservoirs serving any RWDS customer to determine whether Non-Potable Water 
exceeds the 150 mgll maximum. The 125mgA and the 150mgll limits established in 
subsections 2,6(g)(1) and (2) are sometimes referred to, individually, as a "Sodium 
Concentration Standard" and, collectively, as the "Sodium Concentration 
Standards"; and 

(3) If'the City foresees a treatment issue that could result in a 
Daily Test Result of more than 150 mg/l within the Non-Potable Water, or if a 
validated Daily Test Result exceeds 150 mg/l, the City will immediately notify the 
Owner by electronic mail or other mutually agreed means; and 

If the 1CDay Rolling Average Sodium Concentration 
exceeds 125 mg/l, the City will provide Non-Potable Water at a proportional volume 
and sodium concentration (less than 125 mgll) the following month so as to offset 
any cumulative sodium excess as calculated and summarized in the monthly 
rep0 rts . 

Before the expansion and improvement of the AWTS, and on 
a daily basis between and including September 15* and November 15' of.each 
year and between and including May 15" and July 15" of each year, on each day 
that the City delivers any Non-Potable Water through the RWDS, the City will 
deliver Non-Potable Water in compliance with the provisions of subsections 2.6(g) 

(4) 

(h) 

. 
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(1) and (2). 

(i) In addition to any other rights and remedies that the Owner 
may have under this Agreement, and despite anything stated to the contrary in this 
Agreement (including any Exhibits), for each day that the City delivers Non-Potable 
Water through the RWDS that exceeds a Sodium Concentration Standard: 

(1) The Owner will have the rights and remedies provided in 
this subsection, without any requirement that the Owner deliver a written 
notice that a Sodium Concentration Standard has been exceeded, and the 
Cure Period (defined below) shall not apply to an exceedence of a Sodium 
Concentration Standard; 

I (2) For all Classes of Exceedence described on Exhibit G 
except a Class VI Exceedence, the City will reduce the charges and fees 
imposed on the Owner for the delivery of Non-Potable Water as provided in 
this subsection and on Exhibit G, as follows: 

(i) At the same time that the City delivers its Annual 
RWDS Accounting (defined below) to the Owner, the City will report to 
Owner the days (if any) during each billing period of the immediately- 
preceding fiscal year that a Sodium Concentration Standard was exceeded, 
the amount by which the Sodium Concentration Standard was exceeded for 
that day, and the Class of Exceedence for that billing period, as described 
on Exhibit G; (An example of a report under this subsection is attached as 
Exhibit (3-1.) 

(ii) At the same time that the City delivers its Annual 
RWDS Accounting to the Owner, for each day during the immediately- 
preceding fiscal year that a Sodium Concentration Standard was exceeded, 
the City will provide a detailed report that identifies the operation and 
maintenance costs associated with the AWTS assessed to the Owner for 
that day and, if the exceedence was a, Class 11, Ill, IV or V exceedence, the 
WWTP and RWDS operation and maintenance costs and RWDS delivery 
charges assessed to the Owner for that day; (A sample of a report under 
this subsection is attached as Exhibit G-2.) 

(iii) In its Annual RWDS Accounting, except as 
provided in subsection 2.6(i)(4), the City will reduce the Owner’s RWDS 
charges for the imrnediately-preceding fiscal year by the total of (I) the 
AWTS operation and maintenance costs assessed to the Owner for each 
day during the irnmediately-preceding fiscal year that there was a Class I, II, 
111, IV or V exceedence of a Sodium Concentration Standard; and (11) if an 
exceedence of a Sodium Concentration Standard during the prior fiscal year 
was a Class II, Ill, IV or V exceedence, a percentage of the WWTP and 
RWDS operation and maintenance costs and RWDS delivery charges 
assessed to the Owner for the day(s) that such an exceedence occurred, 
based on Exhibit F; (As described in the examples provided in Exhibits G-1 
and G-2.) 

(3) For all Class VI exceedences as described on Exhibit F, 
the City will reduce the charges and fees imposed on the Owner for the 
delivery of Non-Potable Water as provided in this subsection and on Exhibit 
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G, as follows: 

(i) At the same time that. the City delivers its next 
monthly RWDS bill to the Owner following the Class VI exceedence, the City 
will report the days during the preceding billing period that a Class VI 
exceedence of a Sodium Concentration Standard occurred and the amount 
by which the Sodium Concentration Standard was exceeded for each day; 
(An example of a report under this subsection is attached as Exhibit G-1.) 

(ii) At the same time that the City delivers its next 
monthly RWDS bill to the Owner, for each day during the preceding billing 
period that there was a Class VI exceedence of a Sodium Concentration 
Standard, the City will provide a detailed report that identifies the operation 
and maintenance costs associated with the AWTS that the City would 
othewise have charged the Owner for that day, and the WWTP and RWDS 
operation and maintenance costs and RWDS.delivery charges that the City 
would otherwise have charged the Owner for that day; (An example of a 
report under this subsection is attached as Exhibit G-2.) 

. 

(iii) Except as provided in subsection 2.6(i)(4), in the 
monthly RWDS bill to the Owner described in subsection 2.6(i)(3)(i) and [ii), 
the City will reduce the Owner's RWDS charges for the prior billing period by 
the total of (I) the AWTS operation and maintenance costs that the City 
would otherwise have charged the Owner for each day during the prior 
biliing period that there was a Class VI exceedence of a Sodium 
Concentration Standard; and (11) one hundred percent of the WWTP and 
RWDS operation and maintenance costs and RWDS delivery charges that 
the City would have otherwise charged the Owner for the day(@ that a Class 
VI exceedence occurred: and 

(iv) In its next Annual RWDS Accounting, the City will 
adjust the Owner's RWDS.charges for the immediately-preceding fiscal year 
by taking into account the reductions in RWDS charges, if any, that occurred 
under subsection 2.6(i)(3)(iii) during the prior fiscal year. 

(4) The City will have absolutely no obligation to. reduce the 
charges and fees imposed on the Owner for the delivery of Non-Potable 
Water as provided in subsections 2.6(i) (2) and (i) (3) for any exceedence of 
a Sodium Concentration Standard that occurred as a result of a Force 
Majeure matter and for so long as the Force Majeure matter continues. 

(5) The term "Annual RWDS Accounting" means that annual 
true-up statement delivered by the City to each RWDS customer detailing, 
among other things, the actual costs incurred by the City during the 
immediately-preceding fiscal year to own and operate the RWDS, split out 
for those components described on Exhibits B-1 and 8-2, the Owner's 
obligation to pay such actual costs based on the amount of Non-Potable 
Water delivered through the RWDS to Owner during the immediately- 
preceding fiscal year, and the amount due to or from the Owner, given the 
payments made by the Owner during the immediately-preceding fiscal year 
for deliveries of Non-Potable Water through the RWDS to Owner." 

Non-Potable Water Deliverv Oblinations. Section 4.1 of the Agreement is 
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amended by inserting the following sentences at the end of that Section: 

"Except as permitted under Section 6.3, the City's determination that Non- 
Potable Water in the amount requested by Owner is available for delivery will not 
be affected by an exceedence of a Sodium Concentration Standard. The City will 
.not use an exceedenge of a Sodium Concentration Standard as a reason for 
refusing to deliver the amount of Non-Potable Water requested by the Owner from 
time to time," 

D. Emergency Shut-Downs. Section 6 of the Agreement is amended by 
inserting the following new Section 6.3 immediately after Section 6.2: 

"6.3 The City may consider it an emergency under Section 6.1 if a Class 
VI exceedence of the Sodium Concentration Standard occurs and for so long as 
the Class VI exceedence continues. During each such emergency, the City may 
shut-down the RWDS for a period not to exceed 48 hours. After the 48 hour 
period, and for so long as the Class VI exceedence continues, the Owner may elect 
(i) to request deliveries of Non-Potable Water, and the City will deliver Non-Potable 
Water as provided in Section 4.1, without regard to whether or not the Class VI 
exceedence continues; or (ii) to request deliveries of potable water, and the City will 
deliver potable water as provided in Section 4.3; or (iii) to request a combination of 
deliveries of Non-Potable Water and potable water, and theCity will deliver the mix 
of water it considers appropriate under the circumstances. The rights and 
remedies of Owner under subsection 2.6(i) shall not be affected by this subsection." 

E. Default Provision. Section 15.1 is amended by adding the following 
phrase immediately after the word "Agreement," appearing in the second line "except as 
provided in Section 2.6(i),". 

Exhibit B-1. 

(i) Change existing Paragraph 2 of Exhibit E?-1 to subparagraph 2(a). 
,Immediately after. subparagraph 2(a) of Exhibit R1, insert new subparagraph 2(b) as 
follows: 

F. Exhibit B-I of the Agreement is amended as follows: 

"(b) Operation and maintenance of the components of the 
AWTS, as described on Exhibit E, following the expansion and improvement 
of the AWTS, in proportion to the amount of effluent treated with the AWTS 
and delivered through the RWDS." 

(ii) Change existing Paragraph 10 of Exhibit B-1 to subparagraph lO(a). 
Immediately after subparagraph 10(a) of Exhibit 6-1, insert new subparagraph lO(6) as 
follows: 

"(b) Percentage of the financing costs incurred by the City 
for the purpose of the replacement of components of the AWTS as 
described on Exhibit E, following the expansion and improvement of the 
AWTS, in proportion to the amount of effluent treated with the AWTS and 
delivered through the RWDS." 

5. No Further Amendments. Except as provided above, the Agreement will remain in 
full force and effect. 
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6. Limited Purpose; No Waiver or Release. The parties agree that the purpose of 
this Second Amendment is to address and reso!ve the Owner's concerns about excessive sodium 
concentrations in the Non-Potable Water delivered through the RWDS. The parties acknowledge 
that other problems may arise in the future due to the concentration of other constituents in. the 
Non-Potable Water delivered through the RWDS, such as chlorine and boron. Each party 
reserves any and all rights, remedies, claims and defenses that it may have under the Agreement 
resulting or arising from or in response to these other constituents. Nothing in this Second 
Amendment is intended to or will limit, reduce, waive or release any rights, remedies, claims and 
defenses; and each party may pursue its rights, remedies and claims and assert its defenses with 
regard to any other constituents to the same extent as would be available before the execution of 
this Second Amendment. 

7. CounterPart Sianatures. This Second Amendment may be executed in any number 
of counterparts, each of which will be an original and all of which together will constitute one in the 
same instrument. 

IN WITNESS WHEREOF, the undersigned have executed this Second Amendment as of 
the date stated above. 

CITY OF SCOTTSDALE, an Arizona 
Municipal Corporation 

Its: Mayor " 

. -  

APPROVED AS TO FORM: 

City Attorney 

WIND P1 MOR E BORROWER LLC, 

Its: General Manager 
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EXHIBIT F 

Component' Existing Capacity 
Microfiltration 8.0 mgd 

Membrane Filter Filtrate 18.1 mgd 

AWTS Expansion and Improvement Requirements 
2008 Scottsdale Integrated Wastewater Master Plan 

Required Capacity 
31.0 rngd 
23.6 rngd 

Pumps 
Reverse Osmosis System 

RO Post Treatment 
Product Water Pumps 
Advanced Oxidation 

14.0 mgd 23.6 mgd 
7.8 mgd 17.7 rngd 
17.0 mgd 27.5 mgd 

NA 27.5 mgd 

'For details of the individual components, refer to the City of Scottsdale 2008 Integrated 
Wastewater Master Plan 
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EXHIBIT G 

Classes of Exceedence of Sodium Concentration Standards; Calculation of Reduction in Charges 

100% 

100% 

One exceedence of Sodium Concentration 
Standard' during a billing period; & 

- the Daily Test Result causing the 
exceedence is greater than 150 mgA and is 
less than 155 mgll, or 

10% 

20% 

- the 14-Day Rolling Average Sodium 
Concentration causing the exceedence is 
greater than 125 mg/I and less than 130 mgA 
Two exceedences of Sodium Concentration 
Standard of any type or extent during a billing 
period; 

One Daily Test Result during a billing period 
equals or exceeds 155 mgll and is less than 
165 rngll; 

One 14-Day Rolling Average Sodium 
Concentration during a billing period equals or 
exceeds 130 mgll and is less than 137.5 mgll. 
Three exceedences of Sodium Concentration 
Standards of any type or extent during a billing 
period; 

One Daily Test Result during a billing period 
equals or exceeds 165 mg/l and is less than 
180 mgll; 

One 14-Day Rolling Average Sodium 
Concentration during a billing period equals or 
exceeds 137.5 mgll and is less than 150 mg/l. 

Four exceedences of Sodium Concentration 
Standard of any type or extent during a billing 

1 

Ill 

'Either a Daily Test Result in excess of 150 mg/l or a 14-Day Rolling Average Sodium Concentration in excess of 125 
mg/l. 

Credit for all AWTS 0 & M charges for water deliveries on the day of the exceedence of Sodium Concentration 
Standard. See subsections 2.6(i)(2) and 2.6(i)(3) and examples on Exhibits G- 1 and G-2. ' Credit for WWTP and RWDS 0 & M and delivery charges for water deliveries on the day(s) ofthe exceedences of 
Sodium Concentration Standard. See subsections 2.6(i)(2) and 2.6(i)(3) and examples on Exhibits G-1 and G-2. 
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period; 9 

One Daily Test Result during a billing period 
equals or exceeds 180 mgfl and is less than 
195 mgll; 

One 14-Day Rolling Average Sodium 
Concentration during a billing period equals or 
exceeds 150 mg/l and is less than 162.5mglI. 
Five exceedences of Sodium Concentration 
Standard of any type or extent during a billing 
period; 

One daily Test Result during a billing period 
that equals or exceeds 195 rngll and is less 
than 210 mgll; 

One 14-Day Rolling Average Sodium 
Concentration during a billing period that 
equals or exceeds 162.5 mg/l and is less than 
175 mgll. 
More than five exceedences of Sodium 
Concentration Standard of any type or extent 
during a billing period; or 
One Daily Test Result during a billing period 
that equals or exceeds 210 mg/J; 

One 14-Day Rolling Average Sodium 
Concentration during a billing period that 
equals or exceeds 175 mgll. 

50% 

75% 

100% 
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EXHIBIT G-I 

Concentration 
Standard Type Level of 

Exceedence Billing Period 

Report - Pipeline Capacity Agreement Subsection 2.6(i)(2)(i) 
Class of Exceedence: Classes I-V 

(Sample) 
Owner: 

Golf Course: 
Fiscal Year: July 1,2010 -June 30,2011 

Date@) of 
Exceedences of 

Sodium 

Level of Class of 
Sodium Exceedence 

July 2010 

September 201 0 

August 201 0 

October 2010 

November 2010 

0 NIA NIA NIA 
0 NIA NIA N/A 

91112010 Daily Test Result 152 mglf I 

I1 
3 01291201 0 Daily Test Result 154 mgll 
10/30l2010 14 Day Average 126 mgll 

0 '  NIA NIA NIA 

- 
January 201 1 0 NIA NIA NIA 
February 201 1 0 NIA NIA NIA 
March 201 1 311 1201 1 Daily Test Result 165 mg/f Ill 
April 201 1 0 NIA NIA NIA 
May 201 1 0 NIA NIA NIA 

-June 201 1 0 NIA NIA NIA 
L I I I I 

Page 1 of 2 



Report - Pipeline Capacity Agreement Subsection 2.6(i)(3)(i)' 
Class of Exceedence: Class VI Only 

(Sample) 

Type Level of Level of 
Exceedence Sodium 

1 - .  
Owner:- 

Class of 
Exceedence 

Golf Course: 
Billing Period: July, 2010 

I I 

Daily Test Result 
D a h  Test Result 

I 

160 mgil I VI 
160 mall I VI 

Date@) of 
Exceedences of 

Sodium 
Concentration 

Standard 

- ."u" 
Daily Test Result 160 mgll 
14-Day Average 130 mgll 
14-Day Average 128 mgll 
14-Day Average 127 mgll 

k 

_. 
VI 
VI 
VI 
VI 

Page 2 of 2 



. I  



N 

N 
's 



CITY COUNCIL ACT a REPORT TO : .MAYOR AND CITY COUNCIL ' 12/19/94 
FROM: ' . Water Resources Department 
SUBJECT: ADOPT Resolution No. 4142 

AUTHORIZE Agreement No.@2WO4A 

1989 BOND PROJECT 

RECOMHENDATION 

'It is recommended that the City Council: . 

l).ADOPT Resolution No. 4142 which provides for an amendment to a Pipeline 
Capacity Agreement with a golf course desiring to receive water from the 
Reclaimed Water Distribution System (RWDS), and 

2) AUTHORIZE Agreement.No.a2~0~4A, first amendment to the Pipeline Capacity 
Agreement with the Boulders Joint Venture for the purchase of additional 
capacity in the RWDS. 

FACTS 

On February 12, 1991, City Council adopted Resolution No. 3372 authorizing 
construction of a Reclaimed Water Distribution System (RWDS). The Council 
also adopted Agreement No. 900083 with Desert Mountain Properties, to allow. 
other north area golf. courses to participate financially and receive 
irrigation water from the RUDS. 

The Pipeline Capacity Agreement is being utilired to enable the north area 
goLf courses to participate financially in the design and construction of 
the RWDs, and enable theni to reserve capacity in t h e  system. The capacity 
reserved i s  the maximum flow rate thdt will be delivered to the private golf 
course over a 24-hour period. The purchase of the capacity does not provide 
golf course operators any ownershLp or control of the RWDS. The City will 
be the sole owner and operator of the RWDS. On February 3, 1992, the City 
approved a Pipeline Capacity Agreement.with Boulders Joint Venture. This . 
First Amendment reserves additional capacity in the RWDS for irrigation of 
additional golf.course and turf area w i t h . r a w  CAP water or effluent from the 
RWDS. 

The City Attorney.8 office has participated in the developrirent of, reviewed, 
and concurs with the format of the Pipeline Capacity Agreement. 

- .  

COMMUNITY IMPACT 

The RWDS 'is a vital portion of the City's plans for providing non-potable 
water to narth Scottsdale golf courses. This new golf course will be using 
raw RWS water, and in the future reclaimed effluent, and will not be using 
potable'water for  its golf course. 

ACnON TAKEN 
I 

"-Fr-.c' ,, no\ 



FZSCAL IMPACT 

NO addi i ional  expendiiures of c i t y  funds are  required for t h i s  action. 
Funds received from t h e  golf course w i l l  be used to repay the  C i t y  and 
Desert Mountain Properties,  i n  accordance with Agreement N o .  900083, €or 
construction costs of the RWDS. . 

I 

City Manager 

.. / 



ReSOLUTION NO. 4142 

A RESOLUTION OF THE CITY OF SCOTTSDALE, 
W I C O P A  COUNTY, ARIZONA, AUTHORIZING 

9203CIhA FIRST AMENDHENT WITH BOULDERS 
JOINT VENTURE RESERVING CAPACITY I N  THE 
RECLAIKED WATER DISTRIBUTION SYSTEM 
PIPELINE FOR A CERTAIN GOLF COiJRSE. 

THE MAYOR TO ENTER INTO AGREEMENT so. 

WHEREAS, on. Fobruary 12, 1991, the C i t y  Council authorized the 
conetruction of a new Reclaimed Water Diettibution Syetem (RWDS) to 
transport raw CAP water and reclaimed wastewater from a water reclamation 
plant to golf coursee in the north area of the C i t y  for irrigation of t h e  
golf coureee; and 

WHEREAS, Pipeline Capacity Agreement6 are baing used to enable the 
north area g o l f  courses to participate financially in .the design and 
conetruction of the RWDS and to enable them to reserve capacity in the 
system; and 

WHEREAS, the City ham reached agreement on the terms of the future 
.delivery of reclaimed waetewater and r a w  CAP water i n  a Pipeline Capacity 
Agreement with Boulders Joint Venture; and 

WHEREAS, it is i? the intereot of the citizens of the City of 
Scottsdale that the north area golf courses use raw CAP water and reclahed 
waetewater to irrigate golf courses instead o f  groundwater. 

NOW, THEREFORE, LET IT BE RESOLVeD by the Council of t h e  City of 
Scottsdale, Haricopa County, Arizona, a8 follows: 

Section 1. That Herbert R. Drinkwater, Mayor, is hereby authorized 

providing for a Pipeline Capacity Agreement with Boulders Joint Venture 
reserving capacity in the Reclaimed Water Distribution System. 

. to execute on behalf of the City of Scottsdale Agreement N ~ . 9 2 W n b A  

PASSED AND ADOPTED by t h e  Council the C' y of Scottsdale; 
Waricopa County, Arizona, this &day of 1 1944. 

.. 1 

ATTEST:# .- 
Sonia- Roberteon,' City Clerk 

APPROVED AS To PORW: . 

;(E;!;; mu n ic i  pal 

By : 
ater, Uayor r ert R. 



RESOLUTION NO. 7555 

A RESOLUTION OF THE ClTf OF SCOVSDALE, MARICOPA COUNTY, ARIZONA, 
AUTHORIZING THE MAYOR TO EXECUTE AN AMENDMENT TO FIFTEEN OF THE 
RWDS PIPELINE CAPACITY AGREEMENTS SElTING FORTH CERTAIN TERMS 
AN5 CONDITIONS UNDER. WHICH .THE CITY WILL PROVIDE CONTINUED . 
RECLAIMED WATER TO EACH RWDS USER. 

. On February 12.1991, the C@ adopted Resolution NO. 3372 authorizing mnsbction of 
a Reclaimed Water Distribution System (RWDS); and 

'The Pipeline Capauty Agreements for RWDS customers are being amended to enable 
north area golf courses.to participate financialb in the design and construction of an expanded 
and improved Advanked Wastewater Treatment System (AWTS) and to enable them to reserve 
capacity in the expanded and improved system. 

BE IT RESOLVED by the Council of the City of Scottsdale as follows: 

Section 1. The Mayor is authorized to execute, on behalf of the City of Swttsdale, 
an amendment to each of 15 individual RWDS Pipeline Capacity Agreements fiat allow 
for cooperative financing of expansion and improvements to the Advanced Wastewater 
Treatment System (AWS) at the Water Campus and to establish standards and a 
testing protocol for the sodium concentration within the Non-Potable Water provided to 
fie goif courses. Those Agreements adopted by this Resolution are identified as follows: 

.1 . 
2. 

3. 

4. 
5. 

6. 

7.. 
8. 

9. 

Second Amendment to Agreement No. 1992-OO3-COS-A2 - Troon North Goif Club, 
LLC. 
Second Amendment to. Agreement No. 1995-158-COS-A2 - Whisper Rock Golf, 
LLC. 
Second Amendment to Agreement No. 1992-006-COS-A2 - Whisper Rock Golf, 
LLC. 
Second Amendment to Agreement No. 1994-1 11-COS-A2 - The Estancia Club, lnc. 
Third Amendment to Agreement No. 1990-083-cOS-A3 - Desert Mountain 
Properties, LP. 
First Amendment to Agreement No. 1994-054-COS-AT - JEWSGG Legend Trail, 
LLb. 
First Amendment to Agreement No. 1996-127-COS-A1 - Troon Country Club, Jnc. . 
First Amendment to Agreement No. 1994493-COS-A1 - Troon North Goif Club, 
LLC. 
First Amendment to Agreement No. 1993-1 55-COS-AI - Terravita Goif Club, Inc. 

jo. First Amendment to Agreement No. 19?4-096-COS-A1 - Grayhawk Golf, UC. 
1 1. First Amendment to Agreement No. 1994-044-COS-A1 - Grayhawk Golf, LLC. 
12. Second Amendment to Agreement No. 1995-157-COS-A2 - Mirabel Gotf Club, Inc. 

430791 3v2 



Resolution No. 7555 
Page 2 

13.Second Amendment to Agreement No. 1992~004-COS-A2 - Wind P1 Mortgage 

14. First Amendment to Agreement No. 1992+302-COS-A1 - The Desert Highlands 
Borrower, LLC. 

. Association. . .  

15. First Amendment to Agreement NO. 1992-005-COS-A1 - DMB Associates, Inc. 

PASSED AND ADOPTED by the Council of the City of Scottsdale this /" day of - v-1 ,2008, 
ATTEST: ' 

CITY OF SCOTTSDALE . 

an Arizona Municipal Corporation 

By: 

City Clerk 

APPROVED AS TO FORM: 

City Attorney 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

COMMISSIONERS 

GARY PIERCE, Chairman 
SANDRA D. KENNEDY 
PAUL NEWMAN 
BOB STUMP 
BRENDA BURNS 

IN THE MATTER OF THE APPLICATION 
OF BLACK MOUNTAIN SEWER 
CORPORATION, AN ARIZONA 
CORPORATION, FOR A 
DETERMINATION OF THE FAIR VALUE 
OF ITS UTILITY PLANT AND PROPERTY 
AND FOR INCREASES IN ITS RATES 
AND CHARGES FOR UTILITY SERVICE 
BASED THEREON 

Docket No. SW-02361A-08-0609 

Direct Testimony 
of 

Tom McCahan 
on behalf of Wind PI Mortgage Borrower, L.L.C. 
d/b/a The Boulders Resort and Golden Door Spa 

March 16,2012 

2225959 
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Executive Summary 

Tom McCahan is Director of Club Operations for The Boulders Resort and Golden Door 
Spa (the “Resort”). Mr. McCahan describes his contact with Boulders Homeowners Association 
regarding the potential for treatment plant closure, and efforts to find a solution for the Boulders 
Golf Club’s water supply if the Black Mountain Sewer Corporation (‘‘Black Mountain”) 
wastewater treabnent plant should close before the expiration of the Effluent Delivery 
Agreement in March 202 1. 

Mr. McCahan testifies regarding the potential to receive additional RWDS water from the 
City of Scottsdale, either directly or through an exchange agreement with Desert Mountain. 
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Q1. 
Al. 

Q2. 
A2. 

Q3* 

A3. 

Q4* 

A4. 

Q5* 

AS. 

Please state your name, address and occupation. 

My name is Tom McCahan. My business address is 34361 N. Tom Darlington Drive, 

Carefree, Arizona. I am employed by Waldorf Astoria LLC, the manager of The 

Boulders Resort and Golden Door Spa (the “Resort”). I am the Director of Club 

Operations for the Resort. 

Please describe the purpose of your testimony. 

The purpose of my testimony is to describe my contact with Boulders Homeowners 

Association and efforts to find a solution for the Boulders Golf Club’s water supply if the 

Black Mountain Sewer Corporation (“Black Mountain”) wastewater treatment plant 

should close before the expiration of the Effluent Delivery Agreement in March 202 1. 

The Resort became aware at some point that Black Mountain Sewer Corporation 

was proposing to close the Boulders wastewater treatment plant? 

Yes, In about November 2009, I received a call from Les Peterson with the Boulders 

Homeowners Association, who told me that the Association was going ask the Arizona 

Corporation Commission to get the plant closed. 

Have you been involved with the efforts described by Susan Madden and Dean 

Hunter to research alternative water supply options? 

Yes, all three of us have worked on the issue. 

Can’t the Resort simply order more RWDS water from the City of Scottsdale? 

The Resort already gets most of its golf course water supplies through Scottsdale’s 

RWDS pipeline, so we considered whether additional RWDS water might be available. 

Currently, however, the RWDS capacity is all tied up with other users. The Resort 

through its agreement is limited to 1.25 MGD of pipeline capacity. The peak water use 

times are the same for other golf courses on the RWDS pipeline too, so there simply is no 

more physical capacity in the pipeline to take greater deliveries during peak use times 

without impacting other users. If another golf course user gives up its RWDS capacity, 

then it may be possible to purchase the capacity. During negotiations, we heard that 

- 3 -  
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Q6. 

A6. 

47. 
A7. 

Scottsdale might be planning to increase the RWDS pipeline capacity, but we determined 

the City has no plans to do so in the area of the Resort in the next ten years. 

What about the potential solution suggested by Black Mountain during the rate case 

hearing regarding purchasing water from Desert Mountain? 

The potential alternative identified by Black Mountain at the November 18,2009, hearing 

would require that another RWDS pipeline capacity holder, Desert Mountain Club, Inc. 

(“Desert Mountain”), agree to release a portion of its RWDS pipeline capacity to the 

Resort. The Resort has investigated the viability of this option and understands the 

following: In order for Desert Mountain to release a portion of its capacity in the RWDS 

pipeline, (which is Desert Mountain’s lower cost golf course water supply), Desert 

Mountain would likely require the Resort to pay the difference in cost between Desert 

Mountain’s more expensive alternative water supply delivered to Desert Mountain 

through Scottsdale’s Irrigation Water Delivery System (“IWDS”) pipeline and its RWDS 

water. IWDS water is currently roughly double the cost per acre-foot of RWDS water. 

The Resort does not have physical access to the IWDS pipeline, but through this sort of 

paper exchange arrangement could pay Desert Mountain to use IWDS water instead of 

RWDS water. The City of Scottsdale would need to agree to this sort of exchange too. 

The Resort understood that Desert Mountain would require an upfiont payment of 

approximately $10 million for this potential solution, although it is possible that number 

could change. The purchase would also likely require the Resort to pay future monetary 

obligations associated with construction of infiastructure required for the IWDS supply. 

In sumafy ,  in order to make such an arrangement work, both Desert Mountain and the 

City of Scottsdale would have to be willing to enter into the proposed exchange 

agreement, and the Resort would need to pay up to $10 million upfront, followed by 

higher water rates that are roughly double the Resort’s current RWDS rates, plus 

unknown future infrastructure obligations. 

Does this conclude your direct testimony? 

Yes. 

- 4 -  
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BEFORE THE ARIZONA CORPORATION COMMISSION 

ZOMMISSIONERS 

SARY PIERCE, Chairman 
SANDRA D. KENNEDY 
PAUL NEWMAN 
BOB STUMP 
BRENDA BURNS 

[N THE MATTER OF THE APPLICATION 
3F BLACK MOUNTAIN SEWER 
ZORPORATION, AN ARIZONA 
ZORPORATION, FOR A 
DETERMINATION OF THE FAIR VALUE 
3F ITS UTILITY PLANT AND PROPERTY 
AND FOR INCREASES IN ITS RATES 
AND CHARGES FOR UTILITY SERVICE 
BASED THEREON 

Docket No. S W-023 6 1 A-08-0609 

Direct Testimony 
of 

Dean Hunter 
on behalf of Wind P1 Mortgage Borrower, L.L.C. 
d/b/a The Boulders Resort and Golden Door Spa 

March 16,2012 

2225991 



t 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Executive Summary 

Dean Hunter is the Golf Superintendent for The Boulders Resort and Golden Door Spa 
(the “Resort”). Mr, Hunter describes his efforts to find a solution for the Resort’s golf course 
water supply if the Black Mountain Sewer Corporation (“Black Mountain”) wastewater 
treatment plant should close before the expiration of the Effluent Delivery Agreement in March 
2021. In particular, Mr. Hunter considered potential water savings options through additional 
water conservation. Although additional water savings could be realized by not overseeding the 
courses, this action would have a significant negative effect on the Resort’s business. Upgrades 
to the sprinkler systems could save water, but are quite expensive and the water savings are 
uncertain. 

The Resort also considered adding lake storage, but the amount of storage capacity 
needed to replace the Black Mountain water supply during the peak water use times would 
require a very large lake to be constructed at significant cost. The additional lake would require 
additional water pumping facilities, related additional operational expenses, and would likely 
cause significant odors near residences when emptied. 
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Q1. 
Al .  

Q2. 
A2. 

43.  
A3. 

44. 

A4. 

Q5 

A5. 

Please state your name, address and occupation. 

My name is Dean Hunter. My business address is 34361 N. Tom Darlington Drive, 

Carefree, Arizona. I am employed by Waldorf Astoria LLC, the manager of The 

Boulders Resort and Golden Door Spa (the “Resort”). I am the Golf Course 

Superintendent for the Resort. 

Please describe the purpose of your testimony. 

The purpose of my testimony is to describe my efforts to find a solution for the Resort’s 

golf course water supply if the Black Mountain Sewer Corporation (“Black Mountain”) 

wastewater treatment plant should close before the expiration of the Effluent Delivery 

Agreement in March 202 1. 

How much of the Resort’s golf course water supply is provided by Black Mountain. 

Currently, about 15% of our annual golf course water supply comes from the Black 

Mountain treatment plant. We purchase approximately 130 to 135 acre-feet per year 

fiom Black Mountain. 

Please briefly describe the alternatives that were considered or are still being 

considered. 

As Susan Madden testified, we considered a number of options, I will testify regarding 

potential conservation savings and additional water storage options. 

Is it possible for the golf courses to operate without the Black Mountain water 

supply? 

When we learned that we might be losing the treatment plant water supply, I was curious 

to see if the Resort might be able to operate the two golf courses with only the amount 

RWDS water we get &om Scottsdale. We researched our historical golf course water use 

and conducted our own internal study by actually stopping some of our water use to see if 

it could be done. Based upon that experiment, I concluded that the Resort could not 

operate at the same level as we currently operate without the treatment plant water. 

- 3 -  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A8. 

Q9* 
A9. 

Yes. We considered not overseeding one or both golf courses in the winter. Currently, 

each year the fairways in both courses are overseeded, and the rough in one course is 

overseeded. We currently alternate overseeding the rough in each course every other 

year. The only way we could continue to operate without the Black Mountain water is to 

stop overseeding all the roughs on both courses every year and all the fairways on one or 

possibly both courses every year. This would leave one or both golf courses brown for 

several months each winter. In addition, the reduction of water demand in the winter 

does not necessarily eliminate the need to apply additional water in the spring as the 

Bermuda grass is reestablished, so the turf playing quality could suffer in the spring too. 

We expect that allowing the turf to go brown during the peak tourist season in the winter 

months would have a significant if not devastating impact on the Resort’s ability to attract 

seasonal vacation golfers, and may even cause us to lose local golf club members to 

competing courses. In general, such changes will not be good for the Resort’s business 

or the neighboring property owners, who expect to be located next to a world-class 

Resort. 

Were there any other alternatives you considered? 

The Resort considered whether it could increase golf course lake storage sufficiently to 

take extra RWDS water during non-peak times and stretch it through the peak usage 

times, but concluded that is not a feasible solution. We determined we would need a very 

large pond with a 28-day supply of water. Such a pond, even without considering 

evaporation losses, would need to have a surface area of roughly 30,400 square feet, 

approximately two-thirds the size of a football field. Some of the engineering sketches 

we reviewed are attached as Exhibit A to give an idea of the size. The pond would have 

significant evaporation losses, and we expect there would likely be significant odor issues 

near the golf course and homes as the pond was emptied and the sides of the pond were 

exposed to air. In addition, the site we identified for such a large pond was located 

downhill from the irrigation lake, so there would be additional infi-astructure and costs to 
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pump the stored water uphill. A related option considered briefly was offsite 

underground water storage of RWDS water or possibly another source of water, but the 

well infrastructure and permitting and pumping costs will likely be quite high, and this 

sort of option would require further study by a hydrologist. We understand that another 

RWDS user may challenge the Resort if the Resort takes extra RWDS water for storage 

purposes during non-peak times. I also researched briefly whether it might be possible 

to haul water by truck to fill the lakes, but the cost was prohibitive at roughly $780,000 

more per year than our current cost, and would have resulted in quite a lot of new truck 

traffic near the Resort for approximately six months during each year. 

QlO. Does this conclude your direct testimony? 

AlO. Yes. 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

COMMISSIONERS 

GARY PIERCE, Chairman 
SANDRA D. KENNEDY 
PAUL NEWMAN 
BOB STUMP 
BRENDA BURNS 

IN THE MATTER OF THE APPLICATION 
OF BLACK MOUNTAIN SEWER 
CORPORATION, AN ARIZONA 
CORPORATION, FOR A 
D E T E W A T I O N  OF THE FAIR VALUE 
OF ITS UTILITY PLANT AND PROPERTY 
AND FOR INCREASES IN ITS RATES 
AND CHARGES FOR UTILITY SERVICE 
BASED THEREON 

2253713 

Docket No. SW-02361A-08-0609 

Responsive Testimony 
of 

Dean Hunter 
on behalf of Wind P1 Mortgage Borrower, L.L.C. 
d/b/a The Boulders Resort and Golden Door Spa 

April 6,2012 
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Executive Summary 

Dean Hunter is the Golf Superintendent for The Boulders Resort and Golden Door Spa 
(the “Resort”). Mi. Hunter responds to Mr. Sorenson’s testimony and provides clarification 
regarding the amount of replacement water needed if the Black Mountain water is no longer 
available. Mr. Hunter explains that, if the Black Mountain plant is closed, the Resort will need a 
minimum replacement water supply of approximately 11 acre-feet per month for six months of 
the year. The addition of water storage capacity for this quantity of water and storage time is 
not workable, and the Resort would still need an additional water supply to fill the large storage 
facilities. 

- 2 -  

! 





i 

*~ % 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Q5* 

A5. 

Q6- 
A6. 

minimum of six months of additional water supply availability, approximately 11 acre- 

feet per month, in addition to our existing Scottsdale RWDS pipeline capacity. The 

storage capacity required to cover the longer period would be just huge, and we would 

still have all those other concerns such as where we get the additional water supply, 

evaporation, additional pumping and aeration costs, and smells and other management 

concerns associated With maintaining the storage facilities. 

Mr. Sorenson also testified that Black Mountain reviewed possibly keeping the 

Black Mountain wastewater treatment plant open for only two months a year. 

Would this work from the Resort’s perspective? 

No. As I stated in the previous response, we will need access to water in addition to our 

RWDS water for six months each year, so the plant would have to be open for as long as 

six months each year. 

Does this conclude your responsive testimony? 

Yes. 

- 4 -  



BLACK MOUNTAIN SEWER CORPORATION 

RESPONSE TO FIRST SET OF DATA REQUESTS BY 
WIND P1 MORTGAGE BORROWER, LLC, dba THE BOULDERS RESORT 

DOCKET NO. SW-02361A-08-0609 

February 14,2012 

Response provided by: 

Title: 

Company: 

Address: 

Greg Sorensen 

Vice President of Delivery Services 

Liberty Water 

12725 W. Indian School, #D-101 
Avondale, AZ 85392 

Company Response Number: 1.18 

Q. Is there currently a sufficient downstream collection system line capacity and 
flow-through capacity to the Scottsdale plant sufficient to accommodate the 
additional 120,000 gpd from the current treatment plant as described on page 42 in 
Decision No. 71865? If not, please describe the changes that will be needed to 
satisfy this condition. 

RESPONSE: Please see attached. Should plant closure and removal go forward, the 
Company may need to have'this analysis updated. 

6748583/016040.0038 18 



WBRIDE ENGINEWNG SOLUTIONS, MC. 
6100 W. Gila Springs Place, Suite 7 
Chandler. A2 85226 

Principal 
Brian P. Mcsride. P.E 

June 30,2009 

Brian Hamrick, PE 
Senior Project Manager 
Algonquin Water Services, LLC 
12725 W. fndian School Rd, Suite DlOl 
Avondale, AZ 85392 

Re: Black Mountain Sewer Corporation WRF Site and Sewer Investigations 
Options for Collection System Modifications to Accommodate Removal of the WRF 

Dear Brian: 

We have completed our preliminary evaluation of the Black Mountain Sewer Corporation 
(BMSC) collection system for the feasibility of rerouting the existing sewers for the purpose of 
removing the water reclamation facility (WRF) in the Boulders residential community. We 
examined four possible options for diverting sewage around the WRF site and developed 
planning level cost estimates for three feasible options. The goal in developing each option 
was to examine the hydraulic capacity using available data to determine which sections of 
the sewers were more likely to require upsizing to carry the additional flow of sewage without 
surcharging. 

Each bypass sewer option evaluated share some common elements. The common elements 
are: 

a) Redirecting flow from Staghorn Drive around the plant, 
b) Relaying the sewer in Quartz Valley to eliminate the lift station, 
c) Construction of a new sewer between manholes A1 1 and A7, 
d) Installation of an air jumper between manholes D1 and D1-2. 

These efements are further described as follows: 

a) Redirectina the Staahorn Drive sewer 
The sewer in Staghorn Drive is the only sewer that flows into the plant from fhe east. This 
sewer was the original influent sewer for the plant until the headworks modifications in 
the early 1990's. The sewer has over 20-ft of fall from the intersection of Boulder Drive to 
the east boundary of the plant. In order to remove the WRF this sewer will need to be 
re-routed. Two options appear to be feasible for rerouting this sewer, either by a gravity 
sewer around the plant or with lift station and force main to pump sewage to the sewer 
in Boulder Drive. For purposes of this evaluation we assumed a new sewer would be 
constructed along the perimeter of the plant site in lieu of adding a lift station and 
force main. 

b) Relayina the sewer in Qua& Valley 
The sewer in Quartz Valley originally drained into manhole A1 1, within the intersection of 
Quartz Valley and Boulder Drive. A survey completed for the hydraulic analyses 
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performed by MES, showed the sewer had a negative slope which combined with the 
turbulence within manhole A l l  caused the sewer to stagnant. A new sewer and 
grinder pump lift station were installed to separate the Quartz Valley sewer from the 
main sewer into the WRF in 2007. To remove the WRF the Quartz Valley sewer will need 
to be redirected into the new bypass sewer between manholes A1 1 and A7. 

New Sewer Between Manholes At 1 and A7 
Manhole A1 1 is the upstream junction manhole for the WRF. The existing sewer within 
Boulder Drive drops two feet and turns 90-degrees north flowing into the WRF bar screen 
manhole, Manhole A7 is the first manhole of the existing bypass downstream of the 
overflow junction manhole inside the WRF. In order to remove the WRF these two 
manholes must be connected with a new sewer that will bypass the plant. We 
anticipate that the construction of this new sewer will be the most difficult aspect of the 
sewer modifications because the depth of the new sewer and the potential for 
encountering rock. 

Air Jumper between Manholes D1 and 01-2 
Manholes D1 and D1-2 are located on a flat sloped section of the 12-inch bypass sewer 
which is immediately downstream of steep sloped section of the sewer. It is very likely 
there is a hydraulic jump within this reach which could surcharge the pipe during peak 
flows. Since the 12-inch bypass sewer should be adequate to cany the flow, installation 
of an air jumper would keep odors from being off gassed by the hydraulic jump. 

Our planning level estimate for the costs associated with the common elements is $241,200, 
which must be added to the unique costs for each sewer option. 

BvDass Sewer ORtions 
The collection system options evaluated for bypassing the WRF were the following: 

1 .  East Bypass Sewer 
2. South Bypass Sewer (original alignment) 
3. West Bypass Sewer 
4. Revised South Bypass Sewer 

Descrbtion of the ODtions 
The following paragraphs describe each of the evaluafed bypass sewer options and include 
their planning level cost estimates. To assist in field locating existing manholes, sketches of the 
bypass sewer options were superimposed over the collection system map prepared by 
Entellus. The sketches, along with the Maricopa County GIS interactive maps, were used for 
estimating preliminary quantities for the planning level costs. Copies of each sketch are 
attached. 

1. East BYDaSS Sewer - the concept for this option involves constructing a new bypass 
sewer to intercept and divert flow from the Commercial Lift Station force mains to the 
eastern boundary of the Boulders residential community. The new bypass sewer would 
begin in the intersection of Boulder Drive and Ironwood Road, near manhole A23 which 
is the current discharge manhole for the force mains. The new sewer would head east 
following the alignment of Ironwood Road to Westland Road where it would turn west 
to Scoftsdale Road and intercept the existing 15-inch bypass sewer. The concept 
would require a totaliy new sewer since the existing sewers along Ironwood Road are 

~~ ~ ~ 
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not connected. This option was dropped after the initial field visit confirmed the new 
sewer would have to cross a large wash at its upstream end which would force the 
sewer to be unusually deep for the remainder of its alignment in Ironwood Road. The 
anticipated depth of the new sewer (approximately 25-ft deep) made it an unfeasible 
option; as a result no planning level cost estimafe was developed for this option. 
Unfed ble. 

2. South BvDass Sewer - this option involves upgrading the existing bypass sewer along its 
flat slope sections to improve its hydraulic capacity. The existing bypass sewer flows 
south from the plant along the golf course driving range crossing into the golf course 
clubhouse parking lot where it turns southwesterly crossing somewhere between the 
clubhouse and tennis courts. Once past the parking lot the exact location of the 
bypass sewer is unknown but it appears to cross the golf course fairway. The sections of 
the existing sewer that appear to be under sized hydraulically are the reaches between 
manholes A4 and A3, Al-1 to D25, D22 to D21 and 020 to D19. Approximately 1,800 
feet of pipe would need to be upsized to increase its hydraulic capacity, the planning 
level estimate for the south bypass sewer option is $725,800. 

3. West BvDass Sewer - this option involves constructing a new sewer that would intercept 
the existing bypass sewer near manhole A2 then head west along Clubhouse Drive until 
it intercepts manhole D18-7, The west bypass sewer option eliminates the need to 
disturb the sewer beneath the tennis courts and the golf course fairways. The major 
drawback of this alignment is that it would increase the flow of sewage directly in front 
of the Boulders resort hotel. There was no information on the manholes for the existing 
D18 sewer, so the planning level cost estimate assumes that sewer D18 between 
manholes D18-7 through D18-1 would require upsizing to improve the hydraulic 
capacity. The west sewer bypass would require approximately 1200-ft of new sewer 
and 1300-ft of replacement sewer for an estimated cost of $801,700. 

4. Revised South Bygass Sewer - this option developed as a result of a second field visit 
with representatives from D.L. Norton General Contracting. The revised south bypass 
sewer begins, as the west bypass sewer, by intercepting the existing bypass sewer within 
the golf course clubhouse parking lot near manhole A2. The new sewer would then 
travel southwesterly along Clubhouse Drive to Boulder Parkway where it would turn 
south along Boulder Parkway and intersect the existing bypass sewer in the vicinity of 
manhole N 1. The primary advantages of this alignment is that it would be a completely 
new sewer within an existing roadway so it could be constructed dry - no bypass 
pumping and it would avoid disturbing the clubhouse, tennis courts, golf course and 
resort. It also appears that this alignment would a shorter run than the existing bypass 
sewer. Using the contour data from the Maricopa County interactive maps the 
alignment appears to have a naturally occurring fall between 1 %  and 2% which would 
permit construction of a shallow sewer (-5-ft deep). The revised south bypass sewer 
would require approximately 1500-ft of new sewer and 550-ft of replacement sewer for 
an estimated cost of $561,800. 

The Revised South Bypass Sewer option (4) not only has the lowest planning level cost estimate 
of the options evaluated but appears to be the best option to address potential odor issues. 
When the costs for the common elements ($241,200) are accounted for the estimated total for 
option 4 is $803,000, 
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At our request D.L. Norton General Contracting also reviewed sketches of each option and 
prepared a planning estimate for what they considered the most feasible of the options, 
which was the revised south bypass sewer option (4). DL Norton's estimate for the option 4 
including common elements i@$942,004?:which is a difference of $1 39,000 between the two 
planning level estimates. DL Norton is conservatively assuming that all excavation for the new 
sewer in Clubhouse Drive and Boulder Parkway would be in rock and would be approximately 
9-ft deep. Which MES believes are very conservative assumption and why we've chosen to 
include both planning level estimates associated with the revised south bypass sewer option 
141. 

Recommendations 
If AWS decides to pursue removal of the WRF, the recommended option for bypassing is the 
revised south bypass sewer (4). The revised south bypass sewer would be the least disruptive 
to residents and the resort, the least expensive to construct and could be constructed dry 
minimizing the need for bypass pumping. 

Information Deficiencies 
The manhole data contained within the 2008 Wastewater Master Plan report prepared by 
Brown and Caldwell (BC) was used to assist in evaluating the hydraulic capacity of the bypass 
sewer options. However there are several gaps in the information contained within the 
wastewater master plan report. The BC report only contains information for selected 
manholes within the service area. There were gaps in the data encountered for each of the 
four bypass sewer options. When data gaps were encountered, the Maricopa County 
Assessors Office interactive maps and available record drawings were used to estimate rim 
elevations and distances between manholes. 

The table below indicates the gaps in manhole data found along the alignments for the 
bypass sewer options. If AWS chooses to pursue the option removing the WRF, the manholes 
and pipe lengths in the following areas will need to be surveyed prior to commencing design 
so that an accurate hydraulic analysis can be performed. 

Table 1 
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The manhole identification numbers in the table above are from the collection system master 
plan map prepared by Enteltus. 

In addition to the topographic survey mentioned above, AWS should also monitor flows in the 
following locations to confirm the capacity requirements for the bypass sewer. 

Flow monitorina locations 
0 

0 

Immediately downstream of the golf course clubhouse at one of the A2 manholes or A1 
Immediately downstream of the resort at Manhole D18-2 or D16, if 018-2 is not possible 

Despite the challenges presented this was a very interesting evaluation and we thank you for 
the opportunity to be of service. Please feel free to call us i f  you have a n y  questions regarding 
the evaluation or cost estimates. 

Sincerely, 

Debra C. McGrew, PE 
Associate 
McBride Engineering Solutions 

~~ -~ ~ 
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BLACK MOUNTAIN SEWER CORPORATION 

RESPONSE TO FIRST SET OF DATA REQUESTS BY 
WIND P l  MORTGAGE BORROWER, LLC, dba THE BOULDERS RESORT 

DOCKET NO. SW-02361A-08-0609 

February 14,20 12 

Response provided by: Greg Sorensen 

Title: Vice President of Delivery Services 

Company: Liberty Water 

Address: 12725 W. Indian School, #D-101 
Avondale, AZ 85392 

Company Response Number: 1.12 

Q. Please describe any odor or noise complaints received by the Company that were 
not already filed in this docket relating to the WWTP since Decision 71865 was 
issued. 

RESPONSE: With respect to complaints filed with the Commission and other agencies, 
these records may be obtained directly from them. In addition, please see the attached 
complaint log of customers that directly contacted the Company regarding odor and/or 
noise concerns between 9/1/10 (date of last decision) and 2/12/12. Additionally, the 
Company has had contact with Mr. Wytko, a customer complaining of noise experienced 
at his home, which he believes originates from the WWTP. This is an active 
investigation. Finally, a lawsuit in Maricopa County Superior Court was filed against 
BMSC in January 201 1, Case No. CV2011-004077. 
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Arizona Administrative Code 
Department of Environmental Quality - Water Pollution Control 

Title 18, Ch. 9 

TITLE 18. ENVIRONMENTAL QUALITY 

CHAPTER 9. DEPARTMENT OF ENVIRONMENTAL QUALITY 
WATER POLLUTION CONTROL 

ARTICLE 1. AQUIFER PROTECTION PERMITS - 
GENERAL PROVISIONS 

Section 
R18-9- 101. 
R18-9-102. 
R18-9-103. 
R18-9- 104. 

R 1 8-9- 1 05. 
R18-9-106. 
R18-9-107. 
R18-9-108. 
R18-9-109. 
R18-9-110. 
RI 8-9-1 11. 
R18-9-112. 
Rl8-9-1 13. 
RI 8-9-1 14. 
R18-9-115. 
R18-9-116. 
R18-9-117. 
R18-9-118. 
R18-9-119. 
R18-9-120. 
Rl8-9-121. 
R18-9-122. 
R18-9-123. 
R18-9-124. 
R18-9-125. 
R18-9-126. 
R18-9-127. 
RI 8-9-128. 
R18-9-129. 
R18-9-130. 

Appendix I 

Definitions 
Facilities to which Articles 1,2, and 3 Do Not Apply 
Class Exemptions 
Transition from Notices of Disposal and Groundwa- 
ter Quality Protection Permitted Facilities 
Permit Continuance 
Determination of Applicability 
Consolidation of Aquifer Protection Permits 
Public Notice 
Public Participation 
Inspections, Violations, and Enforcement 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 

ARTICLE 2. AQUIFER PROTECTION PERMITS - 
INDIVIDUAL PERMITS 

PART A. APPLICATION AND GENERAL PROVISIONS 

Section 
R18-9-A201. Individual Permit Application 
R18-9-A202. Technical Requirements 
R18-9-A203. Financial Requirements 
R18-9-A204. Contingency Plan 
R18-9-A205. Alert Levels, Discharge Limitations, and AQLs 
R18-9-A206. Monitoring Requirements 
R18-9-A207. Reporting Requirements 
R18-9-A208. Compliance Schedule 
R18-9-A209. Temporary Cessation, Closure, Post-closure 
R18-9-A210. Temporary Individual Permit 
R18-9-A211. Permit Amendments 
Rl8-9-A212. Permit Transfer 
R18-9-A213. Permit Suspension, Revocation, Denial, or Termina- 

R18-9-A214. Requested Coverage Under a General Permit 

PART B. BADCT FOR SEWAGE TREATMENT FACILITIES 

Section 
R18-9-B201. General Considerations and Prohibitions 

tion 

R18-9-B202. Design Report 
RI 8-9-B203. Engineering Plans and Specifications 
R18-9-B204. Treatment Performance Requirements for a New 

Facility 
R18-9-B205. Treatment Performance Requirements for an Exist- 

ing Facility 
R18-9-B206. Treatment Performance Requirements for Expansion 

of a Facility 

ARTICLE 3. AQUIFER PROTECTION PERMITS - 
GENERAL PERMITS 

PART A. GENERAL PROVISIONS 

Section 
R18-9-A30 1. 
R18-9-A302. 
R18-9-A303. 
R18-9-A304. 
R18-9-A305. 
RI 8-9-A306. 
R18-9-A307. 
R18-9-A308. 

R18-9-A309. 

R18-9-A310. 

R18-9-A3 1 1. 

R18-9-A3 12. 

R18-9-A3 13. 

R18-9-A3 14. 

R18-9-A3 15. 

RI 8-9-A3 16. 

R 1 8-9-A3 1 7. 

Discharging Under a General Permit 
Point of Compliance 
Renewal of a Discharge Authorization 
Notice of Transfer 
Facility Expansion 
Closure 
Revocation of Coverage Under a General Permit 
Violations and Enforcement For On-site Wastewater 
Treatment Facilities 
General Provisions for On-site Wastewater Treat- 
ment Facilities 
Site Investigation for Type 4 On-site Wastewater 
Treatment Facilities 
Facility Selection for Type 4 On-site Wastewater 
Treatment Facilities 
Facility Design for Type 4 On-site Wastewater 
Treatment Facilities 
Facility Installation, Operation, and Maintenance for 
On-site Wastewater Treatment Facilities 
Septic Tank Design, Manufacturing, and Installation 
for On-site Wastewater Treatment Facilities 
Interceptor Design, Manufacturing, and Installation 
for On-site Wastewater Treatment Facilities 
Transfer of Ownership Inspection for On-site Waste- 
water Treatment Facilities 
Nitrogen Management Area 

PART B. TYPE 1 GENERAL PERMITS 

Section 
Rl8-9-B301. Type 1 General Permit 

PART C. TYPE 2 GENERAL PERMITS 

Section 
R18-9-C301. 2.01 General Permit: Drywells That Drain Areas 

Where Hazardous Substances Are Used, Stored, 
Loaded, or Treated 

R18-9-C302. 2.02 General Permit: Intermediate Stockpiles at 
Mining Sites 

RI 8-9-C303. 2.03 General Permit: Hydrologic Tracer Studies 
Rl8-9-C304. 2.04 General Permit: Drywells that Drain Areas at 

Motor Fuel Dispensing Facilities Where Motor 
Fuels are Used, Stored, or Loaded 

R18-9-C305. 2.05 General Permit: Capacity, Management, Opera- 
tion, and Maintenance of a Sewage Collection Sys- 
tem 

R18-9-C306. 2.06 General Permit: Fish Hatchery Discharge to a 
Perennial Surface Water 
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Title 18, Ch. 9 Arizona Administrative Code 
Department of Environmental Quality - Water Pollution Control 

PART D. TYPE 3 GENERAL PERMITS 

Section 
R18-9-D301. 3.01 General Permit: Lined Impoundments 
R18-9-D302. 3.02 General Pennit: Process Water Discharges from 

Water Treatment Facilities 
R18-9-D303. 3.03 General Permit: Vehicle and Equipment 

Washes 
R18-9-D304. 3.04 General Permit: Non-Stormwater Impound- 

ments at Mining Sites 
R18-9-D305. 3.05 General Permit: Disposal Wetlands 
R18-9-D306. 3.06 General Permit: Constructed Wetlands to Treat 

Acid Rock Drainage at Mining Sites 
R18-9-D307. 3.07 General Permit: Tertiary Treatment Wetlands 

PART E. TYPE 4 GENERAL PERMITS 

Section 
R18-9-E301. 4.01 General Permit: Sewage Collection Systems 
R18-9-E302. 4.02 General Permit: Septic Tank with Disposal by 

Trench, Bed, Chamber Technology, or Seepage Pit, 
Less Than 3000 Gallons Per Day Design Flow 

R18-9-E303. 4.03 General Permit: Composting Toilet, Less Than 
3000 Gallons Per Day Design Flow 

RI 8-9-E304. 4.04 General Permit: Pressure Distribution System, 
Less Than 3000 Gallons Per Day Design Flow 

R18-9-E305. 4.05 General Pennit: Gravelless Trench, Less than 
3000 Gallons Per Day Design Flow 

RI 8-9-E306. 4.06 General Permit: Natural Seal Evapotranspira- 
tion Bed, Less Than 3000 Gallons Per Day Design 
Flow 

RI 8-9-E307. 4.07 General Permit: Lined Evapotranspiration Bed, 
Less Than 3000 Gallons Per Day Design Flow 

R18-9-E308. 4.08 General Permit: Wisconsin Mound, Less Than 
3000 Gallons Per Day Design Flow 

R18-9-E309. 4.09 General Permit: Engineered Pad System, Less 
Than 3000 Gallons Per Day Design Flow 

R18-9-E310. 4.10 General Permit: Intermittent Sand Filter, Less 
Than 3000 Gallons Per Day Design Flow 

R18-9-E311. 4.11 General Permit: Peat Filter, Less Than 3000 
Gallons Per Day Design Flow 

R18-9-E312. 4.12 General Permit: Textile Filter, Less Than 3000 
Gallons Per Day Design Flow 

RI8-9-E313. 4.13 General Permit: Denitrifying System Using 
Separated Wastewater Streams, Less Than 3000 
Gallons Per Day Design Flow 

R18-9-E314. 4.14 General Permit: Sewage Vault, Less Than 3000 
Gallons Per Day Design Flow 

R18-9-E315. 4.15 General Permit: Aerobic System, Less Than 
3000 Gallons Per Day Design Flow 

R18-9-E3 16. 4.16 General Permit: Nitrate-Reactive Media Filter, 
Less Than 3000 Gallons Per Day Design Flow 

R18-9-E317. 4.17 General Permit: Cap System, Less Than 3000 
Gallons Per Day Design Flow 

R18-9-E318. 4.18 General Permit: Constructed Wetland, Less 
Than 3000 Gallons Per Day Design Flow 

R18-9-E319. 4.19 General Permit: Sand-Lined Trench, Less Than 
3000 Gallons Per Day Design Flow 

RI 8-9-E320. 4.20 General Permit: Disinfection Devices, Less 
Than 3000 Gallons Per Day Design Flow 

R18-9-E321. 4.21 General Permit: Surface Disposal, Less Than 
3000 Gallons Per Day Design Flow 

R18-9-E322. 4.22 General Permit: Subsurface Drip Irrigation Dis- 
posal, Less Than 3000 Gallons Per Day Design 
Flow 

R18-9-E323. 4.23 General Permit: 3000 to Less Than 24,000 Gal- 
lons Per Day Design Flow 

Table I .  Unit Design Flows 

ARTICLE 4. NITROGEN MANAGEMENT GENERAL 
PERMITS 

Section 
Rl8-9-401. Definitions 
R18-9-402. 

R18-9-403. 

RI 8-9-404. 

Nitrogen Management General Permits: Nitrogen 
Fertilizers 
Nitrogen Management General Permits: Concen- 
trated Animal Feeding Operations 
Revocation of Coverage under a Nitrogen Manage- 
ment General Permit 

ARTICLE 5. GRAZING BEST MANAGEMENT 
PRACTICES 

Article 5, consisting of Section R18-9-501, made by final 
rulemaking at 7 A.A.R.  1768. effective April 5, 2001 (Supp. 01-2). 
Section 
R18-9-501, Surface Water Quality General Grazing Permit 

ARTICLE 6.  RECLAIMED WATER CONVEYANCES 

Article 6, consisting of Sections R18-9-601 through R18-9- 
603, adopted by final ruleniaking at 7 A.A.R. 758, effective January 

Section 
R18-9-601. Definitions 
R18-9-602. Pipeline Conveyances of Reclaimed Water . 
RI 8-9-603. 

16, 2001 (SUPP. 01-1). 

Open Water Conveyances of Reclaimed Water 

ARTICLE 7. DIRECT REUSE OF RECLAIMED WATER 

Article 4 consisting of Sections R9-20-401 through R9-20-407 
renumbered as Article 7, Sections R18-9-701 through R18-9-707 

Article 4 consisting of Sections R9-20-401 through R9-20-407 

Former Article 4 consisting of Sections R9-20-401 through 

(SUPP. 87-3). 

adopted effective May 24, 1985. 

R9-20-408 repealed effective May 24, 1985. 
Section 
RI 8-9-701. Definitions 
RI 8-9-702. Applicability and Standards for Reclaimed Water 

Classes 
R18-9-703. Transition of Permits 
RI 8-9-704. General Requirements 
RI 8-9-705. 
R18-9-706. 
RI 8-9-707. 

Reclaimed Water Individual Permit Application 
Reclaimed Water Individual Permit General Provisions 
Reclaimed Water Individual Permit Where Indus- 
trial Wastewater Influences the Characteristics of 
Reclaimed Water 
Reusing Reclaimed Water Under a General Permit 

Transfer 
Reclaimed Water General Permit Revocation 
Type 1 Reclaimed Water General Permit for Gray 
Water 
Type 2 Reclaimed Water General Permit for Direct 
Reuse of Class A+ Reclaimed Water 
Type 2 Reclaimed Water General Permit for Direct 
Reuse of Class A Reclaimed Water 
Type 2 Reclaimed Water General Permit for Direct 
Reuse of Class B+ Reclaimed Water 
Type 2 Reclaimed Water General Permit for Direct 
Reuse of Class B Reclaimed Water 

RI 8-9-708. 
RI 8-9-709. Reclaimed Water General Permit Renewal and 

R18-9-7 10. 
Rl8-9-711. 

R18-9-712. 

R18-9-713. 

R18-9-714. 

R18-9-715. 
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RI8-9-716. 

R18-9-717. 

R18-9-718. 

R18-9-719. 

RI 8-9-720. Enforcement and Penalties 

Type 2 Reclaimed Water General Permit for Direct 
Reuse of Class C Reclaimed Water 
Type 3 Reclaimed Water General Permit for a 
Reclaimed Water Blending Facility 
Type 3 Reclaimed Water General Permit for a 
Reclaimed Water Agent 
Type 3 Reclaimed Water General Permit for Gray 
Water 

ARTICLE 8. REPEALED 

Article 8, consisting of Sections R18-9-801 through RI 8-9- 
819, repealed by final rulemaking at 7 A.A.R. 235, effective Decem- 
ber 8, 2000 (Supp. 00-4). 

Article 3 consisting of Sections R9-8-311 through R9-8-361 
renumbered as Article 8, Sections R18-9-801 through R18-9-819 

Section 
RI 8-9-801. Repealed 
R18-9-802. Repealed 
R18-9-803. Repealed 
R18-9-804. Repealed 
R18-9-805. Repealed 
RI 8-9-806. Repealed 
R18-9-807. Repealed 
R18-9-808. Repealed 
Rl8-9-809. Repealed 
R18-9-810. Repealed 
R18-9-8 1 1. Repealed 
R18-9-812. Repealed 
R18-9-813. Repealed 
R18-9-814. Repealed 
R18-9-815. Repealed 
R18-9-816. Repealed 
R18-9-817. Repealed 
R18-9-818. Repealed 
R18-9-8 19. Repealed 

(Stlpp. 8 7-3). 

ARTICLE 9. ARIZONA POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

Editor S Note: The recodifcation at 7 A.A.R. 2.522 described 
below erroneously moved Sections into 18 A.A.C. 9, Article 9. 
Those Sections were actually recodified to 18 A.A.C. 9, Article 10. 
See the Historical Notes for more information (Supp. 01-4). 

Article 9, consisting of Sections R18-9-901 through R18-9-914 
and Appendix A, recodified from 18 A.A.C. 13. Article 15 at 7 
A.A.R. 2522, effective May 24, 2001 (Supp. 01-2). 

PART A. GENERAL REQUIREMENTS 

Section 
RI 8-9-A901. 
R18-9-A902. 

R18-9-A903. 
R18-9-A904. 
R18-9-A905. 
R18-9-A906. 

R18-9-A907. 
R18-9-A908. 
R18-9-A909. 

Section 

Definitions 
AZPDES Permit Transition, Applicability, and 
Exclusions 
Prohibitions 
Effect of a Permit 
AZPDES Program Standards 
General Pretreatment Regulations for Existing and 
New Sources of Pollution 
Public Notice 
Public Participation, EPA Review, EPA Hearing 
Petitions 

PART B. INDIVIDUAL PERMITS 

R18-9-B901. 
R18-9-B902. 
RI 8-9-B903. 
R18-9-B904. 

Rl8-9-B905. 
R18-9-B906. 

R18-9-B907. 

Section 
Rl8-9-C901. 
RI 8-9-C902. 

R18-9-C903. 

R18-9-C904. 

R18-9-C905. 

Individual Permit Application 
Requested Coverage Under a General Permit 
Individual Permit Issuance or Denial 
Individual Permit Duration, Reissuance, and Contin- 
uation 
Individual Permit Transfer 
Modification, Revocation and Reissuance, and Ter- 
mination of Individual Permits 
Individual Permit Variances 

PART C. GENERAL PERMITS 

General Permit Issuance 
Required and Requested Coverage Under an Indi- 
vidual Permit 
General Permit Duration, Reissuance, and Continua- 
tion 
Change of Ownership or Operator Under a General 
Permit 
General Permit Modification and Revocation and 
Reissuance 

PART D. ANIMAL FEEDING OPERATIONS AND 
CONCENTRATED ANIMAL FEEDING OPERATIONS 

Section 
R18-9-D901. CAFO Designations 
R18-9-D902. AZPDES Permit Coverage Requirements 
R18-9-D903. No Potential To Discharge Determinations for Large 

CAFOs 
R18-9-D904. AZPDES Permit Coverage Deadlines 
R18-9-D905. Closure Requirements 

ARTICLE 10. ARIZONA POLLUTANT DISCHARGE 

TRANSPORTATION OF BIOSOLIDS 
ELIMINATION SYSTEM - DISPOSAL, USE, AND 

Article I O ,  consisting of Seciions R18-9-1001 through R18-9- 
1014 andAppendix A, recodifiedfrom 18 A.A.C. 13, Article IS a: 7 
A.A.R. 2522, effective May 24, 2001 (Supp. 01-2). 
Section 
R18-9-1001. 
RI 8-9-1002. 
R18-9-1003. 
RI 8-9-1004, 
R18-9-1005. 
RI 8-9-1 006. 

R18-9-1007. 
R18-9-1008. 

RI 8-9-1 009. 
R 1 8-9- I O  1 0. 
R18-9-101 I .  
RI 8-9-1 012. 
RI 8-9- 101 3. 
R18-9-1014. 
R18-9-1015. 

Definitions 
Applicability and Prohibitions 
General Requirements 
Applicator Registration, Bulk Biosolids 
Pollutant Concentrations 
Class A and Class B Pathogen Reduction Require- 
ments 
Management Practices and General Requirements 
Management Practices, Application of Biosolids to 
Reclamation Sites 
Site Restrictions 
Vector Attraction Reduction 
Transportation 
Self-moni toring 
Recordkeeping 
Reporting 
InsDection 

Appendix A. Procedures to Determine Annual Biosolids Applica- 
tion Rates 

ARTICLE 1. AQUIFER PROTECTION PERMITS - 
GENERAL PROVISIONS 

R18-9-101. Definitions 
In addition to the definitions established in A.R.S. Ej 49-201, the fol- 
lowing terms apply to Articles 1, 2, 3, and 4 of this Chapter: 
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A. 

B. 

C. 

A permittee misrepresented or omitted a fact, informa- 
tion, or data related to an Aquifer Protection Permit appli- 
cation or permit condition; 
The Director determines that a permitted activity is caus- 
ing or will cause a violation of an Aquifer Water Quality 
Standard at a point of compliance; 
A permitted discharge is causing or will cause imminent 
and substantial endangerment to public health or the envi- 
ronment: 

5. 

6. 

A permittee failed to maintain the financial capability 
under R18-9-A203(B); or 
A permittee failed to construct a facility within five years 
of permit issuance and: 
a. It is necessary to update BADCT for the facility, and 
b. The Department has not issued an amended permit 

under R18-9-A211(B)(6). 
The Director may deny an individual permit if the Director 
determines upon completion of the application process that the 
applicant has: 
1. Failed or refused to correct a deficiency in the permit 

application; 
2. Failed to demonstrate that the facility and the operation 

will comply with the requirements of A.R.S. $8 49-241 
through 49-252 and Articles 1 and 2 of this Chapter. The 
Director shall base this determination on: 
a. The information submitted in the Aquifer Protection 

Permit application, 
b. Any information submitted to the Department fol- 

lowing a public hearing, or 
c. Any relevant information that is developed or 

acquired by the Department; or 
Provided false or misleading information. 

B. 

3. 
The Director shall terminate an individual permit if each facil- 
ity covered under the individual permit: 
1. Has closed and the Director issued a Permit Release 

Notice under R18-9-A209(C)(2)(c) or R18-9- 
A209(B)(3)(a)(ii) for the closed facility, or 
Is covered under another Aquifer Protection Permit. 

C. 

2. 

Historical Note 
New Section adopted by final rulemaking at 7 A.A.R. 

235, effective January 1,2001 (Supp. 00-4). Amended by 
final rulemaking at 11 A.A.R. 4544, effective November 

12,2005 (05-3). 

R18-9-A214. Requested Coverage Under a General Permit 
If a person who applied for or was issued an individual permit 
qualifies to operate a facility under a general permit estab- 
lished in Article 3 of this Chapter, the person may request that 
the individual permit be terminated and replaced by the gen- 
eral permit. The person shall submit the Notice of Intent to 
Discharge under R18-9-A301(B) with the appropriate fee 
established in 18 A.A.C. 14. 
The individual permit is valid and enforceable with respect to 
a discharge from each facility until the Director determines 
that the discharge from each facility is covered under a general 
permit. 
The owner or operator operating under a general permit shall 
comply with all applicable general permit requirements in 
Article 3 of this Chapter. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 

4544, effective November 12, 2005 (05-3). 

PART B. BADCT FOR SEWAGE TREATMENT FACILITIES 

R18-9-B201. General Considerations and Prohibitions 
A. Applicability. The requirements in this Article apply to all 

sewage treatment facilities, including expansions of existing 
sewage treatment facilities, that treat wastewater containing 
sewage, unless the discharge is authorized by a general permit 
under Article 3 of this Chapter. 
The Director may specify alert levels, discharge limitations, 
design specifications, and operation and maintenance require- 
ments in the permit that are based upon information provided 
by the applicant and that meet the requirements under A R.S. Q 

The permittee shall ensure that a sewage treatment facility is 
operated by a person certified under 18 A.A.C. 5, Article 1, for 
the grade of the facility. 

D. Operation and maintenance. 
1. 

B. 

49-243(B)( 1). 
C. 

The owner or operator shall maintain, at the sewage treat- 
ment facility, an operation and maintenance manual for 
the facility and shall update the manual as needed. 
The owner or operator shall use the operation and mainte- 
nance manual to guide facility operations to ensure com- 
pliance with the terms of the Aquifer Protection Permit 
and to prevent any environmental nuisance described 
under A.R.S. Q 49-141(A). 
The Director may specify adherence to any operation or 
maintenance requirement as an Aquifer Protection Permit 
condition to ensure that the terms of the Aquifer Protec- 
tion Permit are met. 
The owner or operator shall make the operation and 
maintenance manual available to the Department upon 
request. 

A person shall not create or maintain a connection between 
any part of a sewage treatment facility and a potable water 
supply so that sewage or wastewater contaminates a potable or 
public water supply. 
A person shall not bypass or release sewage or partially treated 
sewage that has not completed the treatment process from a 
sewage treatment facility. 
Reclaimed water dispensed to a direct reuse site from a sewage 
treatment facility is regulated under Reclaimed Water Quality 
Standards in 18 A.A.C. 11, Article 3. 
The preparation, transport, or land application of any biosolids 
generated by a sewage treatment facility is regulated under 18 
A.A.C. 9, Article 10. 
The owner or operator of a sewage treatment facility that is a 
new facility or undergoing a major modification shall provide 
setbacks established in the following table. Setbacks are mea- 
sured from the treatment and disposal components within the 
sewage treatment facility to the nearest property line of an 
adjacent dwelling, workplace, or private property. If an owner 
or operator cannot meet a setback for a facility undergoing a 
major modification that incorporates full noise, odor, and aes- 
thetic controls, the owner or operator shall not further 
encroach into setback distances existing before the major mod- 
ification except as allowed in subsection (I)(2). 

2. 

3. 

4. 

E. 

F. 

G 

H. 

1. 
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Sewage Treatment Facility 
Design Flow 

(gallons per day) 

No Noise, Full Noise, 
Odor, or Odor, and 
Aesthetic Aesthetic 
Controls Controls 

3000 to less than 24,000 I 250 25 

1. Full noise, odor, and aesthetic controls means that: 
a. Noise due to the sewage treatment facility does not 

exceed 50 decibels at the facility property boundary 
on the A network of a sound level meter or a level 
established in a local noise ordinance, 

b. All odor-producing components of the sewage treat- 
ment facility are fully enclosed, 

c. Odor scrubbers or other odor-control devices are 
installed on all vents, and 

d. Fencing aesthetically matched to the area surround- 
ing the facility. 

The owner or operator of a sewage treatment facility 
undergoing a major modification may decrease setbacks 
if: 
a. 
b. 

2. 

Allowed by local ordinance; or 
Setback waivers are obtained from affected property 
owners in which the property owner acknowledges 
awareness of the established setbacks, basic design 
of the sewage treatment facility, and the potential for 
noise and odor. 

The owner or operator of a sewage treatment facility shall not 
operate the facility so that it emits an offensive odor on a per- 
sistent basis beyond the setback distances specified in subsec- 
tion (I). 

J. 

Historical Note 
New Section adopted by final rulemaking at 7 A.A.R. 

235, effective January 1,2001 (Supp. 00-4). Amended by 
final rulemaking at 11 A.A.R. 4544, effective November 

12, 2005 (05-3). 

R18-9-B202. Design Report 
A. A person applying for an individual permit shall submit a 

design report signed, dated, and sealed by an Arizona-regis- 
tered professional engineer. The design report shall include the 
following information: 

24,000 to less than 100,000 
100,000 to less than 500,000 

500,000 to less than 1,000,000 
1,000,000 or greater 

v 

Wastewater characterization, including quantity, quality, 
seasonality, and impact of increased flows as the facility 
reaches design flow; 
The proposed method of disposal, including solids man- 
agement; 
A description of the treatment unit processes and contain- 
ment structures, including diagrams and calculations that 
demonstrate that the design meets BADCT requirements 
and will achieve treatment levels specified in RI 8-9- 
B204 through R18-9-B206, as applicable, for all flow 
conditions indicated in subsection (A)(9). If soil aquifer 
treatment or other aspects of site conditions are used to 
meet BADCT requirements, the applicant shall document 
performance of the site in the design report or the hydro- 
geologic report; 
A description of planned normal operation; 

350 50 
500 100 
750 250 
1000 350 

5 .  

6 .  
7. 

8. 

9. 

I O .  

A description of key maintenance activities and a descrip- 
tion of contingency and emergency operation for the 
facility; 
A description of construction management controls; 
A description of the facility startup plan, including pre- 
operational testing, expected treated wastewater charac- 
teristics and monitoring requirements during startup, 
expected time-frame for meeting performance require- 
ments specified in R18-9-B204, and any other special 
startup condition that may merit consideration in the indi- 
vidual permit; 
A site diagram depicting compliance with the setback 
requirements established in R18-9-B201(I) for the facility 
at design flow, and for each phase if the applicant pro- 
poses expansion of the facility in phases; 
The following flow information in gallons per day for the 
proposed sewage treatment facility. If the application pro- 
poses expansion of the facility in phases, the following 
flow information for each Dhase: 
a. 

b. 

C. 

d. 

e. 

f. 

g. 

The design flow of the sewage treatment facility. 
The design flow is the average daily flow over a cal- 
endar year calculated as the sum of all influent flows 
to the facility based on Table 1, Unit Design Flows, 
unless a different basis for determining influent 
flows is approved by the Department; 
The maximum day. The maximum day is the great- 
est daily total flow that occurs over a 24-hour period 
within an annual cycle of flow variations; 
The maximum month. The maximum month is the 
average daily flow of the month with the greatest 
total flow within the annual cycle of flow variations; 
The peak hour. The peak hour is the greatest total 
flow during one hour, expressed in galions per day, 
within the annual cycle of flow variations; 
The minimum day. The minimum day is the least 
daily total flow that occurs over a 24-hour period 
within the annual cycle of flow variations; 
The minimum month. The minimum month is the 
average daily flow of the month with the least total 
flow within the annual cycle of flow variations; and 
The minimum hour. The minimum hour is the least 
total flow during one hour, expressed in gallons per 
day, within the annual cycle of flow variations; and 

Specifications for pipe, standby power source, and water 
and sewer line seDaration. 

B. The Department may’ inspect an applicant’s facility without 
notice to ensure that construction conforms to the design 
report. 

Historical Note 
New Section adopted by final rulemaking at 7 A.A.R. 

235, effective January 1,2001 (Supp. 00-4). Amended by 
final rulemaking at 11 A.A.R. 4544, effective November 

12, 2005 (05-3). 

R18-9-B203. Encineering Plans and Specifications 
A. 

B. 

- I 

A person applying for an individual permit for a sewage treat- 
ment facility with a design flow under one million gallons per 
day, shall submit engineering plans and specifications to the 
Department. The Director may waive this requirement if the 
Director previously approved engineering plans and specifica- 
tions submitted by the same owner or operator for a sewage 
treatment facility with a design flow of more than one million 
gallons per day. 
A person applying for an individual permit for a sewage treat- 
ment facility with a design flow of one million gallons per day 
or greater shall submit engineering plans and specifications if, 
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PHOENIX 

I. 

Q. 
A. 

Q. 
A. 

Q m  

A. 

Q. 

A. 

Q. 
A. 

INTRODUCTION AND PURPOSE OF TESTIMONY. 

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 

My name is Greg Sorensen. My business address is 12725 W. Indian School Road, 

Suite D-101, Avondale, AZ 85392. 

ON WHOSE BEHALF ARE YOU TESTIFYING IN THIS PROCEEDING? 

On behalf of Black Mountain Sewer Corporation (“BMSC” or “Company’). 

BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY? 

I am employed by Liberty Water as Vice President and General Manager. Liberty 

Water is BMSC’s sole shareholder. In that capacity, I am responsible for Liberty 

Water’s operations in Texas, Missouri, Illinois, and Arizona, including operation of 

BMSC in the areas of customer service, operations, engineering, developer 

services, conservation, and human resources. 

HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY IN THIS 

PROCEEDING? 

Yes. My prefiled direct, rebuttal, and rejoinder testimonies were entered into 

evidence in the first phase of this docket. I also testified during the hearings before 

the Commission that preceded Decision No. 71865 (September 1, 2010) (the 

“Decision”). 

WHAT IS THE PURPOSE OF THIS (PHASE 2) DIRECT TESTIMONY? 

I will provide an update of the events that have taken place since the Decision was 

issued and discuss the efforts BMSC has made to comply with the Decision and the 

Wastewater Treatment Plant Closure Agreement (“Closure Agreement”). I will 

also explain the Company’s position regarding the BHOA’s request for relief in 

this phase of this proceeding. 
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11. 

Q. 

A. 

Q* 
A. 

Q* 
A. 

Q. 

A. 

POST-DECISION COMPLIANCE, ACTIVITIES AND EVENTS 

IS BMSC CURRENTLY IN FULL COMPLIANCE WITH ALL 

COMMISSION AND OTHER REGULATORY REQUIREMENTS? 

Yes. 

IS THE PLANT STILL OPERATING? 

Yes. We are treating 120,000 gpd of wastewater daily and producing effluent that 

is being purchased by the Resort. 

DID THE COMMISSION ORDER THE PLANT TO BE CLOSED? 

No. The Commission only approved a means of dealing with the plant closure 

costs, finding that the Closure Agreement between BMSC and the BHOA 

“provides an appropriate and creative solution for what [the Commission] 

believe[s] is a unique set of circ~mstances.”~ To date, despite our best efforts, 

BMSC has not been able to reach an agreement with the Resort that would allow us 

to close the plant. 

WHAT STEPS HAVE YOU TAKEN TOWARDS CLOSURE SINCE THE 

DECISION WAS ISSUED? 

Promptly after the Decision was issued, representatives from the BHOA and 

Company met with representatives from the Resort to discuss termination of the 

March 200 1 Effluent Delivery Agreement (“Effluent Agreement”) between BMSC 

and the Boulders Resort. That meeting led to several months of discussions of 

alternatives for the Resort to replace the effluent they buy from us to irrigate their 

golf course. 

~~ ’ Decision at 52: 1-8,53:22-23. 
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PHOENIX 

Q- 
A. 

Q- 

A. 

WHAT A iTERNATIVES FOR THE RESORT HAVE 10 co ISIDERED? 

We have evaluated the following alternatives, and I will discuss each alternative in 

detail: 

Additional storage for the Resort’s irrigation water needs; 

Building a new wastewater treatment plant on the Resort’s property; 

Buying replacement treatment capacity and effluent water from the Town of 

Cave Creek; 

Expanding the City of Scottsdale’s reclaimed water system to provide the 

Resort with replacement water; and 

Buying replacement water from a Town of Carefree well. 

PLEASE EXPLAIN EACH OF T m  ALTERNATIVES FOR THE RESORT 

YOU HAVE CONSIDERED. 

The Resort told us they thought the issue could be resolved with additional storage. 

BMSC paid for its engineers to evaluate the possibility of using the current plant 

site as a storage facility for the Resort after demolition had occurred.* Our 

engineers also evaluated the cost of deepening the Resort’s existing lakes to create 

additional storage. We provided that information to the Resort but never heard 

anything further about that possible alternative. As a result, we do not know 

exactly how much storage the Resort actually needs, or why this alternative won’t 

work. 

We also looked at constructing a new plant on a site within the golf course 

and owned by the Resort. But there are problems with this alternative. First, 

notwithstanding BMSC’s compliance with applicable laws and regulations and 

plant upgrades, given the history and sensitivity of certain members of the 

See Exhibit GSDTZA. 
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PHOENIX 

Q. 

A. 

community to odor, noise and aesthetics in this community, it is estimated that a 

replacement plant would be in the range of $30 per gallon to construct, or roughly 

$3.6 million. This is significantly more expensive than the estimated costs of the 

closure project. Second, the new plant would still be roughly 350 feet from homes. 

I don’t think we could get approval to site a plant that close to homes without the 

homeowners’ agreement, and I don’t find it likely that the homeowners would 

agree. 

We have also spoken with the Town of Cave Creek regarding possibilities 

of buying capacity at their plant as well as bringing effluent from their plant to the 

Resort. They stated that capacity would be $35/gallon, plus $4.50 per 1,000 

gallons treated. Both those prices are significantly higher than the costs under our 

contract with the City of Scottsdale. 

Finally, we discussed with the City of Scottsdale the possible expansion of 

its reclaimed water system, and performed some analysis of a Town of Carefree 

well and its capability of supplying water to the golf course. However, the City 

told us that using groundwater would violate their RWDS agreement with the 

Resort. 

DOES THE COMPANY HAVE TO SEND ITS WASTEWATER TO CAVE 

CREEK FOR THE RESORT TO BUY EFFLUENT FROM CAVE CREEK? 

We don’t believe so and inquired recently whether it would be possible to just 

interconnect with the Town’s effluent system and purchase effluent on a per acre 

foot basis. We were told this may be possible. However, we estimate the cost to 

interconnect with their effluent system to be in the neighborhood of $1 million, and 

the current price of their effluent is about $318 per acre-foot. We do not know if 

the Resort has also considered this option. 
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Q. 
A. 

Q* 

A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

HAS THE BHOA BEEN A PARTICIPANT IN THESE EFFORTS? 

Absolutely, as was the Resort until last summer. 

HAS THE BHOA PROVIDED OTHER ALTERNATIVES FOR THE 

COMPANY TO EVALUATE? 

Yes. At the BHOA’s request, we also recently evaluated the possibility of keeping 

the plant open during the two roughly one-month periods of the year when the 

Resort claims it absolutely must have our effluent in order to exist. We believe that 

this option can be done, but is not without its own inherent challenges. 

WHAT SORT OF CHALLENGES? 

When you have intermittent operating periods, you have a ramp-up and ramp-down 

of the plant operations. During those start-up and shut down periods, there could 

be additional odors, noise, and truck traffic at the plant each time we have to reseed 

and then clean-up. It is normal for a plant in start-up mode to “ease” into 

operation, during which time there could be process instability, resulting in the 

aforementioned increased odor possibility, along with decreased effluent quality. 

Also, when a plant is temporarily “moth-balled,” it can accelerate the wear and tear 

on certain equipment. 

WOULD THIS ALTERNATIVE ELIMINATE THE CLOSuRlE COSTS? 

Only the decommissioning costs. We would still need to expand the downstream 

piping from the plant and to purchase additional capacity from the City of 

Scottsdale. We would also not have the eventual sale of the plant site. 

ARE THERE OTHER ‘OUTSIDE THE BOX’ ALTERNATIVES THAT THE 

COMPANY HAS CONSIDERED? 

Yes, in fact we looked into just covering the entire plant with a structure, but it 

isn’t like we can just enclose it in a glass bubble. Rather, multiple parts of the 

plant would have to be retrofitted so that they can be covered, and the entire plant 
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Q. 

A. 

Q. 

A. 

Q* 
A. 

Q. 
A. 

would need to be enclosed in a structure. This retrofitting would have a hefty price 

tag - roughly $1 million for the structure, plus additional significant costs for 

additional odor control, noise control, electrical facilities upgrades, and aesthetics 

of the exterior to better blend-in with the surrounding neighborhood. Of course, 

after all that investment, the neighbors would still have a wastewater plant at its 

current location. 

THANK YOU. IN ADDITION TO YOUR DISCUSSIONS WITH BHOA 

AND THE RESORT, AND YOUR ANALYSES OF ALTERNATIVE 

SOLUTIONS, HAVE YOU TAKEN ANY OTHER STEPS TOWARDS 

CLOSING THE PLANT? 

Yes. We have submitted a proposed amendment to our agreement with the City of 

Scottsdale for purchasing effluent, another condition of the closure. We also had a 

third party engineer perform an estimate of the cost and feasibility of downstream 

piping expansion requirement and routing evaluations, without full hydraulic 

analysis. 

HAVE THERE BEEN ANY OTHER SIGNIFICANT EVENTS THAT 

IMPACT THE PLANT’S CLOSURE? 

Mr. Robert Marshall is suing us in Superior Court. 

WHO IS MR MARSHALL? 

He is a customer of the Company and the homeowner that, in 2003, bought the 

home located roughly 85 feet from the plant. He filed suit in February 201 1 

seeking closure of the plant and an unspecified amount of damages. 

THE PLANT WAS THERE WHEN MR. MARSHALL MOVED IN? 

Yes, the plant has been there since 1969, before Mr. Marshall moved in and before 

the home in which he lives was built. As we understand the history, the Resort’s 

predecessor in interest, the Boulders Joint Venture, formed the utility and built the 
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A. 
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plant, and then built the resort and golf courses and sold off the lots that now 

contain the homes in close proximity to the plant. 

IS BMSC DEFENDING MR. MARSHALL’S LAWSUIT? 

Yes. It is just one more source of cost we are incurring regarding the plant. Trial 

is currently scheduled for January 20 13. 

WHY NOT JUST CLOSE THE PLANT TO GET RID OF MR. 

MARSHALL’S LAWSUIT AND SATISFY THE BHOA? 

Although we believe that the Marshall lawsuit is without merit, we would 

nevertheless close the plant but for the Resort having threatened to sue us. I have 

attached the demand letter the Resort sent us last summer as Exhibit GS-DT2-B. 

Both the Closure Agreement and the Decision make the termination of the 

agreement with the Resort a condition precedent to the plant c lo~ure.~ 

WHAT CAN THE RESORT DO? 

The Resort has made clear that it will not accept an order of the Commission 

requiring BMSC to close the plant! If the Resort challenges closure, it could also 

sue us for damages if we close the plant to comply with a Commission order. 

Given that the Resort is claiming it will cost upwards of $10 million to replace our 

effluent, compliance with a Closure Order could result in astronomical rate 

increases related to the plant closure. Those costs would come fkom the legal costs 

of defending an appeal, and from the chance of a court agreeing with the Resort 

and awarding damages (we would disagree with such a decision but litigation is 

often uncertain). 

See Decision at 51:15-21; Boulders Homeowners’ Association’s Motion for Plant Closure Order, filed 

See, e.g., Reporter’s Transcript of Proceedings, Procedural Conference, February 7, 2012 at 13-14, 18- 

3 

June 15,201 1 at Exhibit C, paragraph 2(a)(iv). 

19,33-34. 
4 
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DO YOU HAVE TO COMPLY WITH AN ORDER TO CLOSE THE PLANT 

BEFORE YOU KNOW WHETHER THE RESORT WILL RECOVER 

DAMAGES? 

If the Commission orders us to close the plant it is hard to envision us not 

complying with the order. I assume it would be a legally binding order. BMSC is 

owned by Liberty Utilities, which owns and operates 22 utilities in 5 states, 

providing 120,000 customers with electric, water, and wastewater utility service. 

Liberty Utilities cannot afford to fail to comply with a Public Utilities Commission 

(“PUC”) order. And Liberty Utilities’ parent is Algonquin Power & Utilities 

Corporation (APUC), a publicly traded company on the Toronto Stock Exchange. 

APUC owns approximately 70 hydro and renewable energy facilities throughout 

North America. APUC cannot afford to have any of its utilities failing to comply 

with PUC orders as that would affect the market’s view of APUC’s regulatory 

relationships and ability to continue to grow its regulated and unregulated affiliates. 

SO, ARE YOU SAYING BMSC WOULD CLOSE THE PLANT AND THEN, 

IF IT WAS SUED, SEEK TO RECOVER THE COSTS OF THAT LAWSUIT 

AS PART OF THE COST OF SERVICE? 

Yes. What other choice would we have? The Commission, a regulatory agency 

with which we have to comply, would be ordering us to close a fully compliant, 

used and useful asset. We have a reasonable expectation that we will be made 

whole for all of the costs associated with this closure project, whether they be the 

costs of actually closing it, the costs of keeping it open until we can close it, andor 

the costs we incur because we did close it. This concept is the essence of OUT 

ACC-sanctioned agreement with the BHOA to close the plant. 
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MR. SORENSEN, IT SOUNDS LIKE YOU ARE IN A DIFFICULT 

POSITION. 

A very difficult position. The BHOA is asking the Commission to force closure of 

the plant, which will result in the Resort suing BMSC, which is already being sued 

by Mr. Marshall. In the end, all of these legal issues will affect the Company and 

its ratepayers. 

ARE THlERE OTHER PRE-CLOSURE STEPS TO BE COMPLETED? 

At this juncture, there are no other steps we can take until this tug of war between 

the BHOA and the Resort is resolved. 

BHOA REOUEST FOR ORDER OF CLOSURE 

WHAT DO YOU UNDERSTAND TO BE THE PURPOSE OF THIS 

SECOND PHASE OF TMS RATE PROCEEDING? 

We understand that the Commission wishes to consider whether to order BMSC to 

close its wastewater treatment plant. 

DOES BMSC OPPOSE AN ORDER OF THE COMMISSION REQUIRING 

CLOSURE OF THE PLANT? 

Notwithstanding that BMSC operates the plant properly and in compliance with the 

law, we recognize the BHOA’s interest in closing the plant - that’s why we 

developed a pathway agreement with them and why we asked the Commission to 

approve that plan. But we have always made it clear that the Resort situation has 

to be addressed. At this point, our position really is this: we want to make sure the 

Commission understands that BMSC has never been ordered to close the plant; we 

have undertaken every step reasonably possible to meet the BHOA’s concerns and 

interest in closing the plant; and with the Resort’s position, the costs and litigation 

risk of closure are higher than we anticipated. As a result, any closure order would 

have to provide for cost recovery as I discussed earlier in this testimony. 
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SO BASICALLY IF THE COMMISSION AGREES WITH THE BHOA AND 

ORDERS YOU TO CLOSE THE PLANT, YOU WANT THE COMMISSION 

TO REQUIRE THE RATEPAYERS TO INDEMNIFY THE COMPANY 

FROM THE RESORT? 

That is essentially what we need as I discussed above. The Company is now stuck 

in the middle between the desires of its residential ratepayers and the needs of its 

largest commercial ratepayer - the Resort. Whatever we are directed to do, it will 

be because the Commission determined it was in the public interest. In that case, 

we need assurance that we will be allowed to recover all of the costs reasonably 

and prudently incurred to remove this used and useful, fully-compliant utility 

property. 

WHY DO YOU BELIEVE THAT’S FAIR? 

If it is in the public interest to close the plant (which is used and useful and in 

regulatory compliance), then we are entitled to recover the costs of doing so which, 

in this case, may also include being sued by the Resort for closing the plant in 

order to comply with a Commission order. 

DOES THAT CONCLUDE YOUR DIRECT TESTIMONY? 

Yes. 

10 
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Attorneys 

A PROFESSIONAL CORPORATION 

One North Central Avenue, Suite 1200 
Phoenix, Arizona 85004 

P 602.258.7701 F 602.257.9582 

Offices in Arizona & Colorado 
www.rcalaw.com 

Fredrie D. Bellamy 
DirectLine: 602-440-4804 

E-mail: fbellamv@rcalaw.com 
k t F a X :  602-257-6904 

June 3,201 1 

HAND-DELIVERED 

Jay Shapiro, Esq. 
Fennemore Craig 
3003 N. Central Avenue 
Suite 2600 
Phoenix, Arizona 85012-2913 

Re: The Boulders v. Black Mountain Sewer Corporation 

Dear Mr. Shapiro: 

We are writing to you in your capacity as counsel for Black Mountain Sewer 
Corporation (“Black Mountain Sewer”). Please be advised that Michele Van Quathem and I 
have been engaged by Wind P1 Mortgage Borrower, LLC, doing business as The Boulders 
(“The Boulders”), along with co-counsel Janet Betts and Danelle Kelling, to represent it in 
connection with enforcing its rights under the 2001 Effluent Delivery Agreement with Black 
Mountain Sewer. In accordance with our instructions, pursuant to Paragraph 14(a), we 
formally invoke and require that Black Mountain Sewer’s Designated Representative 
personally meet and confer with us at the earliest practicable date to engage in good-faith 
negotiations to resolve our pending dispute. Pursuant to Paragraph 14(b), if we are unable to 
resolve this dispute promptly, we reserve the right to initiate binding arbitration of all issues 
subject to arbitration, including but not limited to damages. In invoking this process, we are 
not waiving our right to pursue any and all legal and equitable remedies through the courts or 
in any appropriate administrative proceedings, through direct legal actions or through 
intervention in existing actions or proceedings, in our sole discretion. 

We have formally invoked this meeting process under our contract in light of the long 
and disappointing history of informal discussions with Black Mountain Sewer. We have 
attempted in good faith to cooperate with Black Mountain Sewer to find appropriate 
solutions, but Black Mountain Sewer to date has failed to provide any assurances of its 
intentions to honor its contractual obligations to The Boulders, or to provide suitable 
replacement water without detriment to The Boulders. In fact, in reviewing the history of 
these discussions, Black Mountain Sewer has repeatedly appeared to disregard or dismiss 
those obligations. Moreover, to add insult to injury, in expressly seeking to terminate Black 

1416002.1 
6/3/11 
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Mountain Sewer's contractual obligations to The Boulders without securing replacement 
water or offering any compensation (or even offering the land at a substantially reduced 
purchase price), the draft document you just forwarded to Ms. Kelling underscores Black 
Mountain Sewer's unjustified and irresponsible refusal to honor or even to acknowledge 
those obligations. 

Consistent with your client's refusal to acknowledge its obligation, Black Mountain 
Sewer has stated that it has no intention of properly compensating The Boulders in the event 
that Black Mountain Sewer elects to close its wastewater treatment plant. Black Mountain 
Sewer's failure to acknowledge its continuing obligation to The Boulders not only constitutes 
an anticipatory breach of contract, but also demonstrates bad faith in regard to Black 
Mountain Sewer's obligations. Accordingly, we have been retained to pursue appropriate 
legal action if Black Mountain Sewer does not promptly propose an appropriate resolution 
acceptable to The Boulders. In addition to seeking appropriate declaratory and other 
equitable relief as well as damages, we will also seek reimbursement of The Boulders' 
attorneys' fees and expenses. 

There is no reasonable question that Black Mountain Sewer bears the legal 
responsibility to make appropriate arrangements to provide The Boulders with suitable 
replacement water after Black Mountain Sewer ceases operations at its wastewater treatment 
plant. The Effluent Delivery Agreement contractually obligates Black Mountain Sewer to 
provide 150,000 gallons per day to The Boulders at the contractually specified price for the 
10-year term remaining under the contract, or through 2021. Moreover, pursuant to 
Paragraph 6, subparagraphs (a) and (c), Black Mountain Sewer made specific representations 
and covenants in the agreement, including to "[mlake such repairs, upgrades and 
improvements to the Boulders East Plant as may be necessary'' to operate the facility to meet 
Black Mountain Sewer's obligations to The Boulders. By failing to address the facility's odor 
issues in a timely fashion to the residents' satisfaction, and instead allowing the situation to 
continue to the point where Black Mountain Sewer has instead negotiated an intended 
closure plan, Black Mountain Sewer has violated its covenants and acted in a fashion 
intended to deprive The Boulders of its benefits under the agreement. 

Moreover, The Boulders had the legal right to rely on these representations, 
covenants and promises under the agreement, and in fact, has done so. But for the existence 
of these legally binding commitmats by Black Mountain Sewer, The Boulders would 
undoubtedly have pursued other water sources and solutions over the last decade. However, 
having relied, as we were entitled to do, on Black Mountain Sewer's 20-year contractual 
commitment, options that might have been more cost-effective if pursued years ago are now 
either unavailable, impractical or infeasible because of the extraordinary costs. Black 
Mountain Sewer's conduct has left The Boulders in this highly problematic situation, and 
Black Mountain Sewer is legally responsible to The Boulders to address this situation and 
take steps to mitigate The Boulders' existing and potential damages. Quite simply, and with 
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no pun intended, Black Mountain Sewer has acted as if it is somehow acceptable to leave 
The Boulders "high and dry" while pursuing an intended plant closure. 

Leaving aside the fact that Black Mountain Sewer's conduct leading up to the 
intended plant closure was itself a breach of the agreement with The Boulders, Black 
Mountain Sewer cannot simply terminate its obligations to The Boulders without its consent. 
Indeed, we are troubled by Black Mountain Sewer's negotiated condition in its intended 
closure plan that specifies that it be allowed to terminate the obligation to The Boulders at 
little to no economic cost. That condition could not have been stipulated in good faith 
because, as already noted, The Boulders has relied on that agreement, and it is Black 
Mountain Sewer's responsibility to mitigate (or, if necessary, compensate) The Boulders 
under these circumstances. 

Specifically, we expect and demand that Black Mountain Sewer agree to the 
following terms: 

(1) Black Mountain Sewer must cooperate with and assist The Boulders in 
making arrangements for replacement water pursuant to a plan that will ensure that such 
water is available, and will be delivered without any interruption in service created by the 
closure of the wastewater treatment plant, or any reduction in its service leading up to that 
closure. 

(2) In the event that any replacement water secured under paragraph 1 above 
involves additional costs beyond the amount that would have been owed by The Boulders 
under the Effluent Delivery Agreement, then Black Mountain Sewer will accept 
responsibility for paying or reimbursing these costs. 

(3) Black Mountain Sewer will not continue to represent or imply to the Arizona 
Corporation Commission or any other public entity that Black Mountain Sewer may be able 
to evade its financial responsibility to The Boulders. We do not consent to any such 
representation and, in fact, are sending you this letter to inform you explicitly that we reserve 
and intend to enforce our legal rights in this matter to the fullest extent possible, unless a 
good-faith effort by Black Mountain Sewer results in a mutually acceptable resolution within 
the next 30 days. 

(4) Black Mountain Sewer will agree to keep The Boulders M y  informed about, 
and will consult with, The Boulders and its legal counsel regarding any legal action, 
including court cases and administrative proceedings, as well as enforcement actions or 
government investigations. Black Mountain Sewer must agree that it will not oppose any 
motion or other effort by The Boulders to intervene in any such matters. 
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In exchange for Black Mountain Sewer‘s agreement to these terms, The Boulders will 
agree not to pursue its current damages or attorneys’ fees and expenses ftom Black Mountain 
Sewer. We are willing to waive such claims in exchange for a prompt agreement by Black 
Mountain Sewer to honors its obligations because we believe that continued cooperation and 
compromise would be in the best interests of the parties and of the community. However, 
please understand that we reserve all rights to prosecute any and all available claims, if we 
are forced to take legal or other action to protect our interests in this matter. 

Pursuant to Paragraph 14(a) of the Effluent Delivery Agreement, we are sending 
copies of this letter to the designated addressees for receipt of formal notices. Please advise 
us at your earliest opportunity of your and your client’s availability for a meeting with us to 
discuss and attempt to resolve this dispute. 

&/’ 

Sincerely yours, 

Fredric D. Bellamy / 
FDB/sdd 

cc: Black Mountain Sewer Company (via Federal Express) 
c/o Mr. Greg Sorensen 
Suite 201,1962 Canso Road 
Sidney, British Columbia 
Canada V8L 5V5 

Algonquin Power Income Fund (via Federal Express) 
d o  Mr. Peter Kampian 
Alonquin Power Corporation, Inc. 
#210,2085 Hurontario Street 
Mississauga, Ontario LSA 4G1 
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Jay L. Shapiro (No. 014650) 
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Attorneys for Black Mountain Sewer Corporation 

BEFORE THE ARIZONA CORPORATION COMMISSION 

IN THE MATTER OF THE 
APPLICATION OF BLACK MOUNTAIN 
SEWER CORPORATION, AN ARIZONA 
CORPORATION, FOR A 
DETERMINATION OF THE FAIR 
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INTRODUCTION AND PURPOSE OF TESTIMO 

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 

My name is Greg Sorensen. My business address is 12725 W. Indian School Road, 

Suite D-101, Avondale, AZ 85392. 

ON WHOSE BEHALF ARE YOU TESTIFYING IN THIS PROCEEDING? 

On behalf of Black Mountain Sewer Corporation (“BMSC” or “Company”). 

HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY IN THIS 

PROCEEDING? 

Yes. My prefiled direct, rebuttal, and rejoinder testimonies were entered into 

evidence in the first phase of this docket, and I testified during the hearings before 

the Commission that preceded Decision No. 71865 (September I, 2010) (the 

“Decision”). I’ve also submitted direct testimony in the second phase of this 

docket. 

WHAT IS THE PURPOSE OF THIS (PHASE 2) WSPONSE TESTIMONY? 

I have reviewed the direct testimony filed by the Boulders Resort (the “Resort”) on 

March 16,2012 in this proceeding and I will provide the Company’s response. 

THE RESORT’S POSITION IN THIS PROCEEDING LACKS SUPPORT 
AND APPEARS TO BE BASED ON A FALSE PREMISE. 

TFIE RESORT CLAIMS THAT ORDERING THE PLANT CLOSED 

TRAMPLES ON ITS CONTRACTUAL RIGHTS. IS THAT TRUE? 

No. I am not a lawyer, but at paragraph 6 of the Effluent Delivery Agreement the 

parties specifically contemplated that there might be an order (or law, regulation, or 

regulatory requirement) preventing operation of the plant. The parties expressly 

agreed that an order closing the plant would ‘cterminate” the Company’s obligation 

under that agreement to deliver effluent to the Resort. So, when Ms. Madden 

testifies or implies that BMSC has an obligation to supply or pay for an alternative 
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Q9 

A. 

source of irrigation water to the Resort in the event of an ordered plant closure, she 

is simply wrong. 

Similarly, the Resort is wrong when it claims that the Commission would be 

trampling on the Resort’s contractual rights by ordering plant closure. First, the 

Commission is not a party to the Effluent Delivery Agreement. Second, the parties 

to the Effluent Delivery Agreement specifically contemplated that there very well 

might be an order closing the plant and expressly agreed that the Company’s 

obligation to supply effluent would then cease. 

In other words, the Resort knew at the outset of the Effluent Delivery 

Agreement that it might need to find an alternative effluent source before 2021 and 

pay for it. The effect of an order closing the plant should not come as a surprise to 

the Resort, nor does it trample on their alleged rights; represented by counsel, they 

voluntarily struck a bargain with the Company that in the event of an ordered plant 

closure they would not have any more rights to effluent from BMSC. 

WHAT ABOUT THE RESORT’S CLAIM THAT THE COMPANY AND 

BHOA ARE ESSSENTIALLY MISLEADING THE COMMISSION INTO 

CLOSING THE PLANT AND THE RESORT “NEEDS TO BE HEARD”? 

I recently attended the depositions of the Resort’s witnesses - Ms.Madden, 

Mr. McCann, and Mr. Hunter. Each works on the Resort property near the plant. 

They were questioned and heard. None of them could identify what the Company 

or BHOA has allegedly done wrong or how they have misled the Commission. To 

the contrary, each of the Resort representatives admitted that the Company was 

properly operating the plant, complying with the Effluent Delivery Agreement, and 

acting in good faith in its dealings with the Resort and in its attempts to find a 

solution. It is also clear that the Resort is the onZy person or entity that wants the 

plant open and that the plant is situated in the middle of a residential community 
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Q. 

A. 

Q* 

A. 

Q- 
A. 

that wants it closed because of, among other things, normal operating odors emitted 

by the plant. 

In addition, as described below, even though the Resort recognizes, or 

should recognize, that it has the onus to find a solution to its alleged effluent 

shortage upon plant closure, it has done shockingly little to seek such a solution. 

THE RESORT’S NEED FOR OUR EFFLUENT DOES NOT APPEAR TO 
BE CRITICAL. 

DOES THE RESORT PURCHASE ALL OF THE EFFLUENT 

GENERATED BY THE COMPANY’S TREATMENT OF WASTEWATER? 

Yes, and it is roughly 130 to 135 acre-feet annually as the Resort’s witnesses 

testified. 

MR.HUNTER TESTIFIES THAT THE RESORT “COULD NOT 

OPERATE AT THE SAME LEVEL” WITHOUT EFFLUENT FROM THE 

COMPANY. HOW DOES THE COMPANY RESPOND? 

We respectfully disagree based on the facts provided by the Resort. According to 

the Resort, our effluent covers only 15 percent of their water irrigation needs and 

approximately 10 percent of their irrigation water capacity.’ Further, it appears the 

need is really limited in time to when the golf course is “overseeding” during a 

portion of September and October? ~ 

WHAT IS “OVERSEEDING”? 

Based upon my familiarity with golf, “overseeding” generally refers to a 

maintenance process on golf courses in which grass seed is spread on top of the 

existing grass to promote new growth or to swap out seasonal turfs, replacing one 

type of grass with another. And it makes sense that during those times when they 
~ ~ ’ See Direct Testimony of Dean Hunter (“Hunter DT”) at 3 : I 1 -I 4. 
’Id.  at 5:4-5. 
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Q. 

A. 

Q. 

A. 

are basically growing new grass, their water needs would increase. What doesn’t 

make sense to us though is why the Resort can’t manage this seasonal increase in 

water demand by emplacing and using additional storage. 

WOULD YOU PLEASE EXPLAIN WHAT YOU MEAN? 
Prudent and reasonable water utilities and water users utilize storage to manage 

water resources. Sometimes the demand in a given time frame outpaces the source, 

such as a well. We deal with that demand spike by storing water during times 

when supply is greater than demand, ensuring that water is available for periods 

when demand exceeds supply. In fact, in the water industry we don’t call them 

lakes; we call them water retention structures - yes, they’re pretty’ but their 

purpose is to hold water until it’s needed for irrigation purposes. In other words, 

proper use of water storage extends the use of available water supplies. 

COULD ADDITIONAL STORAGE REPLACE THE RESORT’S MEED 

FOR EFFLUENT FROM THE COMPANY? 

The Resort does not seem to think so but I do not find their analysis adeq~ate .~ 

And when we have suggested this to them as the most cost-effective and 

responsible way of dealing with their long-term need for water during their annual 

seasonal overseeding, they rejected it without a basis or further dialogue. 

IS THAT WHY YOU BELIEVE TlCIE RESORT HAS NOT GIVEN 

ADEQUATE CONSIDERATION TO STORAGE OPTIONS? 

Yes. I have seen no analysis from them, mathematical or otherwise, demonstrating 

why additional storage, either a new lakeheservoir or deepening existing ones, 

would not work. 

Id. at 5 :  16-26. 
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WHAT WOULD YOU HAVE EXPECTED TO SEE IF THE RESORT HAD 

ADEQUATELY ANALYZED THIS OPTION? 
I can only explain how I would do it if I were in their position: I would start with 

the 10-year daily water supply fiom both BMSC’s effluent and the RWDS line, 

that would give me my baseline supply of effluent, let’s call that E. Then I would 

determine the total daily capacity I could safely withdraw fiom my own storage, 

let’s call that St, so I would know how much water I could access on any given 

day, it would be E + St. I would plot that data on a line over the course of a year. 

Next, I would look at 10-years of daily water usage data and overlay that 

data with the E + St line of accessible daily water. With those two lines, the usage 

line and the accessible daily water line, I would be able to identify all the peaks and 

valleys - the times I have more than I need, and the times I have less than I need. 

I would then look at my existing storage, plus various levels of additional 

storage that I could construct to determine whether I could use storage to meet my 

water shortfalls on any days they exist. I would perform that analysis both with 

BMSC effluent being available, and without it. 

And I would do all of this not just because the plant is at issue right now in 

2012 - with a potential to close in the next year or two - but because as key parts 

of a world-class resort in the Arizona desert, facing drought pressures and CAP 

challenges, and with a contract certain to expire no later than 2021, I would be 

focused on ensuring the golf courses had available, affordable water options. 

Another analysis that can be performed is to compare the daily water supply 

from the RWDS line versus daily water demands (plus evaporation losses) during 

overseeding, determine the daily deficit, and then sum the daily deficits to 

determine the required amount of storage necessary to get through an overseeding 
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Q. 

A. 

Q. 

A. 

Q. 
A. 

period. To determine the required lake surface area, perhaps, they also would have 

set parameters around how much variability in lake levels would be acceptable. 

WHAT ABOUT THEIR CONCERN THAT LOW LAKE LEVELS WOULD 

DAMAGE LINERS OR BE UNATTRACTIVE TO GOLFERS? 

While I understand that this could be a valid concern, it’s also my understanding 

that irrigation water at the Resort is transferred between lakes via pumps. They do 

not utilize gravity lines, so additional storage can be easily managed and 

transferred between lakes. This means lakes would not sit empty for extended 

periods of time. Lake levels would only lower during overseeding periods when 

demand exceeds supply. As to odor, many golf courses utilize lakes for storage of 

water without odor issues. The new facilities would be using the same water as the 

existing facilities, which to my knowledge don’t currently “smell.” It should also 

be noted that this could address the Resort’s long-term water issue, beyond the 

termination of the Effluent Delivery Agreement. 

DO YOU AGREE WITH MR.HUNTER’S ARGUMENT THAT 

ADDITIONAL CONSERVATION MEASURES WOULD NOT BE 

ADEQUATE? 

I don’t think we can agree with that conclusion either because it appears that it isn’t 

a matter of additional conservation not working. Instead, it appears that the Resort 

has rejected additional conservation measures based on other factors, namely their 

perception of what makes their business most attractive at the lowest cost. 

HOW DID YOU REACH THAT CONCLUSION? 

From Mr. Hunter’s testimony. He testifies that reducing turf and other vegetation 

wouldn’t be “acceptable” for aesthetic reasons: He also testifies that the Resort 

Id. at 4:l-14,5:6-15. 
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Q@ 

A. 

rejected the idea of using a more water efficient irrigation system, primarily 

because it’s too costly? I was surprised that the Resort doesn’t already have the 

most efficient irrigation system it can have in place. First, this is not a small golf 

course trying to compete with bigger entities - this is two world-class golf courses 

at a worId-class Waldorf Astoria resort owned by Hilton Worldwide, a Fortune 500 

company. Often when we talk about conservation, one of the first challenges is 

helping the customer pay the upfront costs to capture the long term gains - in this 

case the customer is vastly larger than Liberty and its parent, APUC. 

The second thing that surprises me is this is the desert, and good corporate 

stewardship would seem to dictate such measures be taken by golf courses in the 

ordinary course of business. The same can be said of the additional 2-3 percent 

water reductions the Resort says it could make, but apparently chooses not to, 

because the result won’t be enough to replace our effluent! Maybe it is a 

difference of perspective but operating water utilities in Arizona and Texas - two 

states at the heart of U.S. water supply challenges - has taught us to vigorously 

pursue every opportunity to save water. 

ARE YOU SUGGESTING THAT THE RESORT ACTUALLY CAN 

OPERATE AT THE SAME LEVEL WITHOUT THE COMPANY’S 

EFFLUENT BY BUILDING M O m  STORAGE AND ADOPTING 

ADDITIONAL CONSERVATION MEASURES? 

Yes, I am suggesting that, or at least that it might be possible, but we do not know 

with certainty due to the Resort deciding to abandon the cooperative search for 

resolution last summer in favor of threatened litigation. After having read the 

Resort’s filing and sitting through the depositions, I can honestly say I wish we had 

Id. at 4: 15-22. 
Id. at 4:22-25. 
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Iv. 

Q. 

A. 

been given the opportunity to continue evaluating options like storage and 

additional conservation in tandem. The Resort has every right to make its own 

business decisions, but their actions and their inactions have left the Company, its 

customers and the Commission unable to take steps that have already been 

determined to be in the public intere~t.~ 

What’s more difficult to understand is why the Resort continues to take 

these positions given that we are talking about how to help them resolve their water 

challenges, including their long-term supply issues. We are trying to work with 

them to provide them with the ability to operate their business - even the Resort 

recognizes that this water will not be available to them forever. 

THE RESORT IS GOING TO HAVE TO INVEST IN ITS FUTURE IF IT 
TS TO CONT INUE TO OPERAT E AT THE S AMELEVEL. 

BUT MR.SORENSEN, ISN’T THE RESORT’S CONCERN HAVING TO 

PAY TO SOLVE SOMEONE ELSE’S PROBLEM, I.E., THE 

HOMEOWNERS? 

I can’t speak for the Resort. What I am saying is that the Resort needs to realize 

that this is their problem and they are going to have to spend money to continue to 

“operate at the same leveI.” The only real questions are: when, on what, and how 

much? And we are further away from answering those questions than we hoped to 

be because of the Resort’s business decision last summer. In fact, all we seem to 

be doing now is spending money on legal proceedings. 

I think the issue needs to be dealt with now because water isn’t going to get 

cheaper in Arizona. The EPA fight over the Navajo Generating Station could, 

according to the CAP’S public messages, double the price of CAP water. And that 

Sea Decision at 49:13-18. 
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Q. 

A. 

Q= 

A. 

puts more demand on reclaimed water supplies that are already limited, so their 

market value will go up as well. And with supplies limited and prices increasing, 

conservation becomes an economic imperative. So what I’m saying is: this is the 

Resort’s problem, now is the time to deal with it, and storage and conservation are 

the very best ideas we have for them today - and they simply reject them without 

basis or dialogue. 

THEN HOW DO YOU RESPOND TO MS.MADDEN’S TESTIMONY 

THAT THE RESORT “EXPECTS BMSC TO CONTRIBUTE 

FINANCIALLY TO A SOLUTION”? 

The immediate and most obvious answer is that we are making a substantial 

financial contribution to fbrther the public’s interest in removing our fully 

compliant and used and useful wastewater treatment plant. And we are making 

significant contributions in the amount of time, resources, and effort we have put 

into this everlasting process of trying to convince them to work with us on finding 

a solution for their water problem. 

TRUE, BUT ISN’T MS.MADDEN REFERRING TO WHAT SHE 

BELIEVES TO BE THE COMPANY’S OBLIGATION TO REPLACE THE 

EFFLUENT PER THE TWO PARTIES’ AGREEMENT? 

She may be. It is difficult to understand where she is coming from given that the 

express terms of the Effluent Delivery Agreement contemplate that an order 

closing the plant terminates the Company’s obligation to deliver effluent. 

Nevertheless, the Company is trying in good faith - as achowledged by each of 

the Resort’s principal witnesses in their depositions - to resolve the situation. And 

that’s why I have testified here that the Resort needs to realize that this is their 

problem and they are going to have to spend money to continue to “operate at the 

same level.” The Resort has enjoyed purchasing relatively inexpensive effluent 
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Q* 
A. 

Q- 

A. 

Q* 
A. 

from the Company over the past decade, and has profited from this practice. I am 

suggesting that time is rapidly coming to an end because of what is best for the 

public interest - an interest the Resort is willhlly ignoring. 

BUT WHY SHOULD THE RESORT JUST “ROLL OVER”? 

I think the best way to illustrate my point is to look at the two possible outcomes to 

this situation. Scenario one, the Commission or the court in the Marshall lawsuit, 

or both, orders us to close the plant and we write a letter to the Resort telling them 

that our agreement has been terminated by that action of the court or Commission, 

or both. I discussed the relevant contract language earlier in my testimony.’ 

AREN’T YOU CONCERNED THAT THE RESORT WILL SUE THE 

COMPANY? 

Absolutely. That threat or, more 

specifically, the mere possibility that they might go through with it, is exactly why 

we are asking the Commission to ensure that our customers who want the ACC to 

order the plant closed indemnify us from the one customer who doesn’t. Just 

because the Resort’s suit would lack merit does not mean it won’t add to the cost of 

closing the plant. 

WHAT DO YOU MEAN WHEN YOU SAY “INDEMNIFY”? 

That the reasonable and prudent costs of closing the plant, which in this case 

includes litigation costs, be part of our rate base and, ultimately, our revenue 

requirement. We understand these costs will be subject to scrutiny. But we don’t 

think we are wrong in expecting to recover the costs of krthering what the 

Commission finds to be in the public interest. That’s how regulation works. 

They have already threatened to do so.’ 

Section II, supra. 
Direct Testimony of Gregory S. Sorensen (“Sorensen DT”) at Exhibit GS-DT2-B. 
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Q. 
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WHAT WILL THE RESORT DO IF THE PLANT IS ORDERED CLOSED? 
I have no idea. What I do know is this: a lawsuit isn't going to water the golf 

course. I do not see that the Resort has any sort of back-up plan in the event 

BMSC's effluent becomes unavailable for whatever reason. In fact, they admitted 

as much during their depositions. They had no plan for contract termination now 

or in March 202 1. At best, the Resort might receive our effluent until March 202 1. 

But the agreement itself expressly contemplates and authorizes the possibility of 

termination prior to 2021. Therefore, if our effluent really is critical to their 

business, one would think they would have a back-up plan. Instead, it appears that 

the Resort, having ignored what the contract says, has assumed that the plant will 

be there as long as they need it to be to produce effluent for their needs. 

COULD IT BE THAT THEY EXPECT YOU TO BUILD ANOTHER PLANT 

TO REPLACE THIS ONE SOMETIME BEFORE 2021? 

I hope not because, among other things, it is not technically feasible or fiscally 

preferable. The costs and logistics make it very impractical, and the neighboring 

property owners may make it impossible. In addition, we have the opportunity to 

buy treatment capacity from the City of Scottsdale at $6 per gallon through 2016. 

That option renders building our own new treatment facility the less preferable 

option. 

WHY WOULD IT BE INFEASIBLE AND IMPRACTICAL? 

As I explained in my direct testimony, we already evaluated the location mentioned 

in Ms. Madden's testimony." While it might be physically possible to locate a 

new plant there, we don't think we could get another plant permitted in the midst of 

the Boulders community. And even if we could, it would be very expensive, 

lo See Sorensen DT at 321 - 4:7; Direct Testimony of Susan Madden at 9:17-27. 
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Q9 

A. 

Q. 

A. 

Q. 
A. 

possibly as much as $30 per gallon, or $3.6M just for the plant itself. I don’t know 

how anyone can just i fL an investment of that magnitude so that the Resort can 

overseed its golf courses every other year. Certainly our shareholders would 

require ironclad assurance that they would recover a return on and of that 

investment before funding a new plant for the Resort. 

IS THAT THE ONLY POSSIBLE SITE FOR A NEW TREATMENT 

FACILITY? 

It is the only site near the Resort of which we are aware. This is a fully developed 

community and the further we have to go, the more it will cost the Resort for a new 

effluent delivery system. 

THANK YOU. PLEASE CONTINUE WITH YOUR DISCUSSION OF THE 

POSSIBLE OUTCOMES. 

The second possible outcome is that neither the Commission nor the court orders 

closure of the plant. 

ISN’T THAT WHAT THE RESORT WANTS? 

Yes, but that may not come without a significant price as well. For starters, the 

Resort is the on& one of our customers we are aware of that wants the plant to 

remain open. Virtually everyone else in the community wants the plant closed. If 

the plant does not close, we will have a lot of customers seeking other ways to 

close the plant - we may well see more lawsuits like the Marshall case. 

Additionally, representatives of the BHOA have already informed us that if the 

Commission does not order the plant closed, they will seek to force another rate 

case and ask the Commission to redesign our rates. In sum, not closing the plant 

will make a bad situation worse. 
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A. 

Q. 
A. 

Q* 
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REDESIGN THE RATES IN WHAT MANNER? 

Well, if the plant has to stay open for the Resort, I suspect that the BHOA will 

assert that the Resort should pay 100 percent of the costs of the plant. If the 

Commission requires the Resort to pay a rate that recovers all of the hard costs of 

the plant, i.e., operating costs plus return dollars, and a “community” cost, akin to 

how the Commission sets water rates in a desert where greater use of water has a 

“societal” cost, the Resort is going to pay a whole lot more money for our effluent. 

That’s why I testified earlier that the Resort needs to realize that this is their 

problem too and they are going to have to spend money to solve it. 

IS THE COMPANY FOR OR AGAINST CLOSURE OF THE PLANT? 

Neither. Although our plant is fully compliant and used and usehl, because of 

issues with odor and because the plant is in the middle of a residential community, 

all but one of our ratepayers wants the plant removed as a matter of public 

convenience. In that light, we wish to make sure the Commission understands the 

consequences of ordering closure, and to ensure we are given every opportunity to 

recover the costs of closing the plant. 

DOES THAT CONCLUDE YOUR DIRECT TESTIMONY? 

Yes. 
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MCBRIDE ENGINEERING SOLUTIONS, INC. 
6100 W. Gila Springs Place, Suite 7, Chandler, AZ 85226 

MEMORANDUM 

TO: TOhI NICHOLS, P.E. - LIBERTI' WLiTER 
FROM: BRL4N hICBRIDE, P.E. 
COPY 
SUBJECT: 

DERRii hICGREW, P.E. - hIES 
BMSC - CA VE CREEKFORCE MAINAND REUSE LINE COST E S T I .  TE 

DATE: hLiY 4,20 13 

Liberty Water has asked MES to provide an order-of-magnitude cost estimate for the installation of a new 
sewer force main and a new reclaimed water line to connect part of the Black Mountain Sewer 
Corporation (BMSC) sewer and reclaimed water systems to the Town of Cave Creek systems. The 
purpose of the pipeline installations would be to direct all wastewater flows from the BMSC Commercial 
Lift Station to the Town of Cave Creek and to provide up to 120,000 gallons per day of reclaimed water 
from the Town to the Boulders Golf Course. 

MES examined the proposed routes for the force main and reclaimed water lines. The hand-sketch 
modifications to the maps provided in Attachment A and Attachment B indicate the proposed routes. To 
develop the cost estimate MES relied on the following parameters and assumptions: 

The sewer force main would actually consist of 600 feet of dual 8-inch force mains and 1,920 feet 
of single 8-inch gravity sewer. 

The existing pumps in the Commercial Lift Station are sufficient to convey the wastewater through 
the new force main. 

The reclaimed water line would consist of about 12,270 feet of 6" PVC pressure pipe. 

The water pressure in the Cave Creek reclaimed water system at the Carefree Highway and Cave 
Creek Road is 200 psig. 

The design flow capacity for the reclaimed water line is 200 gpm. 

The details of the order-of-magnitude cost estimate calculations are provided in Attachment C. The costs 
are summarized as follows: 

P Sewer force main and gravity line construction: $546,000 - $1,152,000 
P Reclaimed water line construction: $1,324,000 - $2,344,000 

Together, the estimated cost to construct both systems is between $1.9M and $3.5M. The reason for the 
large range in the cost estimates is the lack of available information regarding the subsurface bedrock that 
would require excavation in the proposed routes. The lower estimate assumes a limited amount of rock, 
while the higher estimate assumes a more significant amount of rock. A more precise estimate of costs 
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MCBRIDE ENGINEERING SOLUTIONS, INC. 
W. Gila Springs Place, Suite 7, Chandler, AZ 85226 

could be developed if a route investigation, including a seismic survey, was completed. MES anticipates 
that such an investigation would cost about $15,000 and could be completed in approximately four to six 
weeks. 

If you have any questions or need further clarification of the information contained in this memorandum, 
please feel free to email me at bmcbride@mcbrideennineerinn.net or call me at (480) 759-9608, extension 
22 1. Thanks. 

Brian McBride, P.E. 

McBride Engineering Solutions, Inc. 
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ATTACHMENT C - COST ESTIMATES 

Black Mountain Sewer Corporation 
Connection to Town of Cave Creek Sewer System 

- Item Descrbtion Quantity Units 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

Connect to CC manhole (above bench) 

Rock excavation (CC connection) 
Pavement replacement 

8 -in sewer Cave Creek Road 

4 -fl dia manholes 
8 -in dual Force Main (CC connection) 

Rock excavation (CC connection) 
Pavement replacement 
Remove Ex Drywell 
Relocate existing electrical panels & rewire 
Install new 6-ft wetwell 
JPC coating of wetwell & hatches 
Abandonment exist FMs - slurry 

1 Ea 
1920 LF 
1920 LF 
1920 LF 

4 Ea 
650 LF 
650 LF 
650 LF 

1 LS 
1 LS 

20 VF 
434 SF 

20150 LF 

Total 

2,500.00 $ 
48.00 $ 

157.00 $ 
76.00 $ 

3,000.00 $ 
72.00 $ 
98.00 $ 
76.00 $ 

5,000.00 $ 
15,000.00 $ 

80.00 $ 
3.00 $ 

1,200.00 $ 

Total 8 
2,500 

92,200 
301,400 
145,900 
12,000 
46,800 
63,700 
49,400 
5,000 

15,000 
24,000 
34,700 
60.500 

Subtotal $ 853,100 
170,600 Contingency 20% $ 

Engineering & Const admin 15% $ 128,000 
Total (significant rock) $ 1,152,000 

Assumptions (for worst case scenario) 
1 Elevations and lengths taken from Google Earth 
2 The new BMSC connection to  Cave Creek's manhole would be above the shelf (bench) 
3 The force main portion is only required to  just past Tom Darlington because ground slopes to  CC's sewei 
4 Cost of excavating for the force main will be less because of shallow depth (4 vs 6 to  8 ft: 
5 The cost of excavating in rock is from the Town of Cave Creek based on their experience 
6 Depth of gravity portion would be between 6 and 8-ft along CC Rc 
7 Manhole spacing would be approximately 440-ft 
8 New pumps at Commercial would only have to pump the lift to  the CC Rd just west of Tom Darlingtor 
9 Pavement replacement would be required for full alignment 

10 New force mains would be 8-inch dia because ONLY one FM can be in service at a time (MCESD code) 
11 Gravity portion of the sewer would be an 8-inch sewer 

Calculations and/or measurements (taken from Google Earth] 
1 Ground elevation a t  CC sewer (Bella Vista) is approx 2313 
2 Ground elevation at CC Road &Tom D is approx 2349 
3 High point occurs in Tom D -due west of the Commercial LS and is approx 2351 
4 Ground elev a t  Commercial (Google's) is approx 2348 
5 Distance from Commercial LS to  CC RD just past Tom D (out of intersection is 650-fi 
6 Distance from just past Tom D to  CC's last  manhole is approx 1920-fi 



AlTACHMENT C - COST ESTIMATES (cont.) 

Black Mountain Sewer Corporation 

Connection to  Town of Cave Creek Sewer System 
Total 

- Item Dia DescriDtion Quantity Units 
1 Connect to CC manhole (above bench) 1 Ea $ 2,500.00 $ 2,500 
2 8 -in sewer Cave Creek Road 1920 LF $ 48.00 $ 92,200 
3 Rock excavation (CC connection) 384 LF $ 157.00 $ 60,300 
4 Pavement replacement 384 LF $ 76.00 $ 29,200 
5 4 -ft dia manholes 4 Ea $ 3,000.00 $ 12,000 
6 8 -in dual Force Main (CC connection) 650 LF $ 72.00 $ 46,800 
7 Pavement replacement 650 LF $ 76.00 $ 49,400 
8 Remove Ex Drywell 1 LS $ 5,000.00 $ 5,000 
9 Relocate existing electrical panels & rewire 1 LS $ 12,000.00 $ 12,000 
10 Install new 6-ft wetwell 20 VF $ 1,000.00 $ 20,000 
11 JPC coating of wetwell & hatches 434 SF $ 80.00 $ 34,700 
12 Abandonment exist FMs - slurry 20150 LF $ 2.00 $ 40,300 

Subtotal $ 404,400 
Contingency 20% $ 80,900 

Engineering & Const admin 15% $ 60,700 
Total (minimal rock) $ 546,000 

Assumptions (for best case scenario) 
1 Elevations and lengths taken from Google Earth 
2 The new BMSC connection to  Cave Creek's manhole would be above the shelf (bench) 
3 The force main portion is only required to  just past Tom Darlington because ground slopes to  CC's sewei 
4 Cost of excavating for the force main will be less because of shallow depth (4 vs 6 to  8 ft: 
5 Only 20% of sewer alignment in within rock 
6 The cost of excavating in rock is from the Town of Cave Creek based on their experience 
7 Depth of gravity portion would be between 6 and 8-ft along CC Rc 
8 Manhole spacing would be approximately 440-ft 
9 New pumps a t  Commercial would only have to  pump the lift to the CC Rd just west of Tom Darlingtor 
10 Only 20% of sewer alignment would require pavement replacement 
11 New force mains would be 8-inch dia because ONLY one FM can be in service at a time (MCESD code) 
12 Gravity portion of the sewer would be an 8-inch sewer 
13 New force main alignment would be in disturbed soils - no rock 

Calculations and/or measurements (taken from Google Earth) 
1 Ground elevation a t  CC sewer (Bella Vista) is approx 2313 
2 Ground elevation at CC Road &Tom D is approx 2349 
3 High point occurs in Tom D - due west of the Commercial LS and is approx 2353 
4 Ground elev a t  Commercial (Google's) is approx 2348 
5 Distance from Commercial LS to  CC RD just past Tom D (out of intersection is 650-R 
6 Distance from just past Tom D to  CC's last manhole is approx 1920-A 
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1 DEPOSITION OF SUSAN MADDEN was taken on March 14, 

2 2012, commencing at 9:30 a.m., at the law offices of 

3 FENNEMORE CRAIG, 3003 North Central Avenue, Suite 2600, 

4 Phoenix, Arizona 85012, before KATE BAUMGARTH, RPR, 

5 Certificate Reporter No. 50582 for the State of Arizona. 

6 

7 

8 
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10 For Black Mountain Sewer Corporation: 

11 

12 

13 
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15 

16 

BOURQUE LAW FIRM, P.C. 
By: Mr. Arthur J. Bourque 
1747 East Morten Avenue, Suite 105 
Phoenix, Arizona 85020 

and 

FENNEMORE CRAIG, P.C. 
By: Mr. Todd Wiley 
3003 North Central Avenue, Suite 2600 
Phoenix, Arizona 85012 

17 

18 

19 By: Mr. Fredric D. Bellamy 

20 Phoenix, Arizona 85004-4417 

For The Boulders Resort: 

RYLEY CARLOCK & APPLEWHITE, P.A. 

One North Central Avenue, Suite 1200 

21 

22 

23 Staff Attorney, Legal Division 
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Ms. Robin Mitchell 

1200 West Washington Street 
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1 For Boulders Homeowners’ Association: 

2 RIDENOUR, HIENTON & LEWIS, P.L.L.C. 
By: Mr. Scott S. Wakefield 

3 201 North Central Avenue, Suite 3300 
Phoenix, Arizona 85004-1052 
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1 SUSAN MADDEN, 

2 called as a witness herein, having been first duly sworn 

3 by the Certified Reporter to speak the truth and nothing 

4 but the truth, was examined and testified as follows: 

5 

6 EXAMINATION 

7 

8 BY MR. BOURQUE: 

9 Q. Good morning. Please state your name. 

10 A. Susan Madden. 

11 Q. And who do you work for? 

12  A. I work for Hilton Worldwide. 

13 Q. Is Hilton Worldwide your employer? 

14 A. Yes. 

1 5  Q. Is that the entity that employs you? 

16 A.  Yes. 

1 7  Q. Okay. I noticed in your testimony it said, I1IIm 

18 employed by Waldorf Astoria, LLC." 

19 Can you tell me how that fits in with the Hilton 

20 entity that you just mentioned? 

2 1  A. Waldorf Astoria Worldwide is a Hilton brand, one 

22 of the Hilton brand, and specifically Waldorf Astoria is 

23 the managing agent for The Boulders within Hilton. 

24 Q- And who do you report to at work? 

25 A.  Michael Hoffmann, with two Ns. 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602)  274-9944 
Phoenix, AZ 

http://www.az-reporting.com


. 
SUSAN MADDEN - 03/21/2012 

6 

1 Q. Who is Mr. Hoffmann employed by? 

2 A. Hilton Worldwide. 

3 Q. Do you know his position within Hilton? 

4 A.  He is the managing director of The Boulders. 

5 Q. To your knowledge, is he the highest-ranking 

6 person at - -  on-site? 

7 A. Yes. 

8 Q- And then do you know who he reports to? 

9 A. He reports to Keith Clampet, C-1-a-m-p-e-t. 

10 Q. And where is Mr. Clampet located? 

11 A. He is a senior vice president with Hilton, 

12 located in McLean, Virginia. 

13 Q. And then this indicates, this being your 

14 testimony, that the resort is owned by Wind P1 Mortgage 

15 Borrower, LLC. 

16 Is that accurate? 

17 A.  Yes. 

18 Q- And it is also accurate that you're director of 

19 finance for the resort? 

20 A.  That's correct. 

21 Q. Just summarywise, what are your job 

22 responsibilities? 

23 A. My job responsibilities are the overall financial 

24 administration of the resort, including all aspects of 

25 financial accounting, reporting, budget , forecasting, 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602) 274-9944 
Phoenix, AZ 

http://www.az-reporting.com


, 
- SUSAN MADDEN 03/21/2012 

7 

1 purchasing - -  

2 MR. PETERSON: Most of it. 

3 THE WITNESS: Accounts payable, accounts 

4 receivable, and then I liaise with all departments within 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

the resort and financial aspects. 

BY MR. BOURQUE: 

Q- Did you review any documents in preparation for 

today's deposition? 

A. Yes. 

Q. What did you look at? 

A. I looked at the Effluent Agreement with Black 

Mountain Sewer, and the RWDS Agreement with the City of 

Scottsdale. 

Q. Other than counsel, did you chat with anybody? 

A. No. 

Q- Other than counsel, have you discussed this 

17 matter with Mr. Hoffmann? 

18 A. Specific to the deposition? 

19 Q. Yes. 

20 A. No. 

21 Q. And that's a real good question. If you don't 

22 understand any of my questions today, will you let me 

23 know? 

24 A. I will. 

25 Q. Thanks. And then if it requires clarity, will 
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1 you let me know that, too? 

2 A. I will. 

3 Q. Thank you. 

4 Who is the decision-maker within your company 

5 when it comes to making decisions; for example, as it 

6 relates to my client? 

7 A.  From a day-in/day-out management perspective, 

8 those decisions - -  well, depends on what the decision is. 

9 It really does depend on what the decision is. 

10 MR. BOURQUE: Let's mark Exhibit 1. 

11 (Exhibit 1 was marked for identification.) 

1 2  BY MR. BOURQUE: 

1 3  Q. Exhibit 1 is a June 3rd, 2 0 1 1 ,  letter from 

1 4  Mr. Bellamy to Jay Shapiro. 

1 5  Do you see that? 

16 A.  Yes. 

1 7  Q. Have you seen that before today? 

18 A.  Yes. 

1 9  Q. Did you review it before it was sent to 

20 Mr. Shapiro? 

2 1  A. I don't recall if it was before or after. 

22 Q- In the letter on page 2 ,  Mr. Bellamy indicates 

23 that, "Black Mountain Sewer's failure to acknowledge its 

24 continuing obligation to The Boulders not only constitutes 

25 an anticipatory breach of contract, but also demonstrates 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602)  274-9944 
Phoenix, AZ 

http://www.az-reporting.com


SUSAN MADDEN - 03/21/2012 
9 

1 bad faith in regard to Black Mountain Sewer's 

2 obligations. I1 

3 And then the next page Mr. Bellamy indicates, 

4 llSpecifically, we expect and demand that Black Mountain 

5 Sewer agree to the following terms," and then there are 

6 four terms. 

7 That sort of decision-making to expect and demand 

8 that Black Mountain agree to the following terms, do you 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

know who the decision-maker within the company is? 

A. This letter arose from conversations with our 

ownership. And the ultimate decision-makers in regards to 

this - -  these terms were our ownership. 

Q. Who is ownership in the sense that you are using 

it? 

A. Wind P1 Mortgage Borrower, LLC. 

Q. And specifically who within Wind P1 Mortgage? 

A. There were a number of individuals involved. 

Q. Could you name them, please. 

A. Piero Bussani. 

Q. I might need a spelling on that one. 

A. B-u-s-s-a-n-i. Piero is one R, P-i-e-r-0. 

Karen Sprogis, S-p-r-o-g-i-s. 

Those were the two primary players. I can't 

recall if there were other employee - -  other ownership 

representatives involved in those, too. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 
A. 

Q. 
A.  

Q. 
A. 

Q. 
A. 

Q* 
A. 

Q. 

Do those folks work in Arizona or outside? 

Outside the state. 

Where? 

One in New York. One in Boca Raton, Florida. 

Does Mr. Bussani work in New York? 

Boca Raton. 

I had a 50 percent chance. 

50/50. 

And that means Ms. Sproegis works - -  

In New York. 

- -  in New York. 

And were they the two decision-makers vis-a-vis 

this June 3rd letter, which is Exhibit l? 

MR. BELLAMY: Objection to form. 

BY MR. BOURQUE: 

Q. If you can answer, go ahead. If you need me to 

rephrase, I will do that. 

A. If you can rephrase. 

Q- Sure. The June 3rd letter, page 3 indicates four 

exceptions and four demands. 

Were Mr. Bussani and Ms. Sprogis the people who 

decided that the company was going to make those demands? 

MR. BELLAMY: Objection to form. 

BY MR. BOURQUE: 

Q. Do you know? 
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1 A. They - -  their decision was in concert with legal 

2 counsel and hotel counsel. 

3 Q. The first exception in demand set forth on page 3 

4 of Exhibit 1 is that, "Black Mountain must cooperate with 

5 and assist The Boulders in making arrangements for 

6 replacement water pursuant to a plan that will ensure that 

7 such water is available, and will be delivered without any 

8 interpretation in service created by the closure of the 

9 wastewater treatment plant, or any reduction in its 

10 service leading up to that closure.Il 

11 Do you believe that Black Mountain has agreed to 

12 those terms? 

13 A. I can't answer that question. 

14 Q- With respect to the No. 2 in Mr. Bellamyls letter 

15 at page 3, "In the event that any replacement water 

16 secured under paragraph 1 above involves additional costs 

17 beyond the amount that would have been owed by The 

18 Boulders under the Effluent Delivery Agreement, then Black 

19 Mountain Sewer will accept responsibility for paying or 

20 reimbursing these costs,11 do you know if Black Mountain 

21 has agreed to that? 

22 A. They have not, to the best of my knowledge. 

23 Q. Other than you, who has knowledge, to your 

24 knowledge, of what Black Mountain Sewer has agreed to or 

25 not agreed to? 
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1 2  

1 A. Legal counsel. 

2 Q. Anyone else within your company? And when I say 

3 "within your company," today if we get an agreement that 

4 it means anybody at Wind P1 Mortgage - -  Wind P1 Mortgage, 

5 or anybody at the Hilton entity, or anybody at Waldorf 

6 Astoria, LLC. 

7 Is that okay when I say rlcompanyll - -  

8 A. Yes. 

9 Q- - -  I'm being broad? 

10 Anyone else, other than local counsel, within 

11 your company - -  would anybody else within your company 

1 2  have knowledge of any facts? 

13 A. Tom McCahan would have knowledge of those facts 

1 4  as well. 

1 5  Q. And we will be chatting with Mr. McCahan later 

16 today. 

1 7  Why do you think he would have knowledge of those 

18 sort of facts? 

19 A. He has been equally involved in the process with 

2 0  me. 

2 1  Q. Has there been anybody else, other than counsel, 

22 involved in the process, as you used that term, in dealing 

23 with BMSC? 

24 MR. BELLAMY: Objection to form. 

25 
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1 BY MR. BOURQUE: 

2 Q. Let me rephrase the question. 

3 Has anybody else within your company, as I 

4 defined that term broadly, other than legal counsel, been 

5 involved in dealing with Black Mountain Sewer, which is my 

6 client? 

7 A.  Not to my knowledge. 

8 Q. So, to your knowledge, it's you and Mr. McCahan, 

9 other than your counsel, who have dealt with my client, 

10 Black Mountain Sewer? 

11 A. Yes. 

12 Q- And just for purposes of today's deposition, I'm 

13 going to refer to my client as Black Mountain Sewer. 

14 That's the way that Mr. Bellamy referred to my client in 

15 his letter. 

16 Is that okay? 

17 A. That's fine. 

18 

19 

20 

21 

22 

23 

24 

25 

Q- How long have you worked for the company you work 

for? 

A. Hilton? 

Q. Yes. 

A. Three years for Hilton. 

Q. Who did you work for before Hilton? 

A.  I worked for WH - -  Luxury Resorts & Hotels. 

Q. Is that related or affiliated in any way to 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Hilton? 

A. It is the company prior to Hilton coming into The 

Boulders. It was the management company prior to the 

Hilton. 

Q. And how long did you work for that Luxury entity? 

A.  Three years. 

Q. Who did you work for before that? 

A. I worked for Hotel Orrington. 

Q. Where was that located? 

A. Evanston, Illinois. 

Q. So is it fair to say for about six years you have 

been working in a capacity as finance director relating to 

The Boulders Resort? 

A. Yes. 

Q. So since about 2005 or l 6 ?  

A.  ' 6 .  

Q. You started working, and then the economy melted 

down. That must have been interesting. 

What is your highest level of education? 

A.  I have completed two years of college. 

Q. And what did you study there? 

A. Predentistry. 

Q. Have you ever been deposed before? 

A. Yes. 

Q. How many times? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 
A.  

Q- 

A. 

Q. 
A.  

Q- 
working 

A. 

Q- 

Once, that I can recall. 

What sort of matter was that? 

It was a personal matter. 

We don't need to go into it. 

Have you ever given testimony in a case? 

Yes. 

Was it that personal matter? 

No. 

Was it a matter related to your six years at - -  

in The Boulders? 

No. 

Did you communicate information about this 

matter - -  and when I say "this matter," I mean the matter 

before the Arizona Corporation Commission - -  with 

Mr. Bussani and Ms. Sproegis? In other words, if you get 

an e-mail in or you get a letter in, do you convey it to 

them? 

A.  I do, if they are not already in queue. 

Q. And how else would they be in queue? And by "in 

queue,Il I assume you mean, if they hadn't received it from 

another source? 

A.  Correct. 

Q. What other source would they receive? 

A. Legal counsel. 

Q. I noticed in your testimony that you indicated 
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1 that you're a golfer? 

2 

3 

A.  Yes. 

Q. And you have golfed at The Boulders? 

4 A.  Yes. 

Q. And you have - -  I think you indicated that you 5 

6 noticed some odors? 

A. I have. 7 

8 Q. How long have you been golfing at The Boulders? 

9 A. About five and a half years. 

Q. Do you know when you first started noticing any 

11 odors? 

A. I don't recall exactly when I began noticing the 12 

13 odors. It was not initially on my - -  when I first started 

golfing. 

Q. So you just testified that you didn't notice 

odors initially when you first started golfing; is that 

14 

15 

16 

17 

18 

correct? 

A.  That's correct. 

19 Q. And did you - -  when you initially golfed, did you 

golf on the same holes that you golfed on later? 20 

21 

22 

23 

A. Yes. 

Q. In other words, it wasn't a function of, you 

just, you know, moved over to a different section of the 

course; is that correct? 24 

25 A. That's correct. I golfed that same set of holes. 
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Q. Okay. When you have noticed odors, where have 

you been? 

A.  On the north course, specifically between Holes 1 

and 2. 

Q. To the best of your recollection, when is the 

first time you noticed odors in that area? 

A.  Several years ago. 

Q. When you say Ilseveral years ago,Il it's now March 

of 2012. 

Do you think it was before or after the beginning 

of 2010? 

A. Prior. 

Q. What makes you think that? 

A. Because I would say it's three to four years ago, 

which would put it prior to the beginning of 2010. 

Q. So anywhere between 2008 and 2009 you first 

started noticing odors? 

A.  Probably, yeah. 

Q. And each time you have been on that north course 

in or around the first and second hole since 2008/2009, 

have you noticed odors each time have you been out there? 

A. No. No. 

Q. Okay. Do your best to summarize on what sort of 

percentage you are noticing odors out there. 

A. That I - -  that is pure speculation on my part, 
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1 but as a guess, maybe 30 percent of the time. 

2 Q. And we will learn a lot about your golf game. I 

3 don't golf, but I have run on golf courses. 

4 A. You don't want to know about my golf game. 

5 You don't have to put that down. 

6 Q. How often do you golf such that it takes you to 

7 the north course, the first and second holes? Would you 

8 be out there ten times a year or - -  

9 A.  Absolutely ten times a year. Perhaps much more. 

10 I typically golf once a week, and I would be on 

11 the north course every other week. So probably 20 times a 

12 year, allowing for being out of town and so forth. 

13 Q. So 20 times a year in that north course 

14 first-and-second-hole area? 

15 A. Yes. 

16 Q. And then 30 percent of that - -  even a lawyer can 

17 do the math - -  is around six times; is that correct? 

18 A.  Correct. 

19 Q. And when you have noticed the odor, has it been a 

20 particular time of year or day? Have you correlated that? 

21 A. I have not. 

22 Q. Sitting here today, can you think about that? 

23 A. I couldn't. I'm sorry. 

24 Q. Okay. Have you done anything in those six or so 

25 times in the last three or four years that you have 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602) 274-9944 
Phoenix, AZ 

http://www.az-reporting.com


SUSAN MADDEN - 03/21/2012 
19 

1 noticed odors in that north course area that you 

2 described? Have you done anything, complained to anybody 

3 or told anybody about it? 

4 A. Not that I recall. 

5 Q. What did the odor smell like? 

6 A. It's a sewer smell. 

7 Q. And on a level of 1 to 10, 10 being, you know, 

8 overwhelmingly stinky and 0 being, you know, pristine 

9 mountain air, what was the level of odor? 

10 A. I would say it varies between a 6 and an 8. 

11 Q. When did you first become aware of this Arizona 

12 Corporation Commission proceeding that we are now involved 

13 in? 

14 A. Late 2009, early 2010. 

15 Q. How did you become aware? 

16 A.  Mr. Peterson made me aware. 

17 Q. Was that via e-mail or in person? 

18 A.  In person. 

19 Q. What did he say? 

20 A.  We were in a meeting with Mr. Peterson, myself, 

21 and Mr. Hoffmann, and he was discussing The Boulders 

22 Homeowners' Association's intentions with regard to the 

23 Arizona Corporation Commission and the plant. 

24 Q. Prior to that, you did not know anything about 

25 this Arizona Corporation Commission proceeding? 
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1 A. Correct. 

2 

3 A. Not that I'm aware of. 

4 MR. BOURQUE: Let's mark Exhibit 2, the 

5 Wastewater Treatment Plant Closure Agreement. 

6 (Exhibit 2 was marked for identification.) 

7 BY MR. BOURQUE: 

8 Q. Do you see Exhibit 2 in front of you? 

9 A.  I do. 

Q. Do you know if anybody with your company did? 

10 Q. Have you ever seen this document before? 

11 A. Yes. 

In what context? 12 Q- 
13 A. It was provided by legal counsel. 

14 Q. Do you see on page 1 of Exhibit 2, Subsection E, 

15 as in Elvis? Do you see that paragraph there? 

16 A. I do. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. It says, "AS required by ACC Decision No. 69164 

(December 5, 20061, BMSC has made substantial improvements 

to its wastewater collection systems." 

Do you see that? 

A. Yes. 

Q. Do you disagree with that, or do you have any 

facts that you would like to share with us that are 

contrary to that statement? 

MR. BELLAMY: Objection to form. 
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5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

BY MR. BOURQUE: 

Q. Do you disagree with the statement that BMSC has 

made substantial improvements to its wastewater collection 

systems? 

A. I do not. 

Q. You don't agree with it? 

A. I don't disagree. 

Q. You don't disagree. 

Would there be anybody within your company, and 

again using that word very broadly, who would have more 

knowledge than you regarding what BMSC has done to its 

wastewater collection systems? 

A. Are you speaking from a specific oversight of 

anything that they have done, or general knowledge gained 

by being there at the time? 

Q. Either, or. 

A. To my knowledge, there is no one that had 

specific oversight of the activities of Black Mountain 

Sewer when the improvements were being made. There are 

individuals who were at The Boulders at the time that 

might have a more general knowledge of when these 

improvements were taking place and what they were supposed 

to be doing, what they were, yeah. 

Q. And who might those folks be? 

A. Tom McCahan and Dean Hunter. 
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1 Q. Are you aware of any other entity - -  other than, 

2 you know, your employer, your company, are you aware of 

3 any other entity or person that wants to keep the 

4 wastewater treatment plant at The Boulders open? 

5 A.  I am not aware. 

6 Q. I think in your testimony - -  it may have been 

7 Mr. McCahan's testimony - -  there has been some comments 

8 about having worked with either consultants or experts in 

9 looking at any options for the - -  to readdress the 

10 situation. 

11 Do you know if your company has retained or 

1 2  spoken with any consultants or experts in terms of how to 

13 remedy the situation out there? 

1 4  A. In terms of - -  specific remedies, meaning 

1 5  specifically to remedy the odors? 

16 Q. Yeah, we will take it one at a time. That's a 

17 really good question. 

18 To remedy - -  

1 9  A. That is why I'm here. 

2 0  Q. Yeah. To remedy any odor issues. 

2 1  A. I'm thinking back over the consultants. I do not 

22 recall the consultants that we have retained talking about 

23 specific remedies to the odor issues. 

24 Q. That's obviously somewhat of a negative pregnant. 

25  That says that the consultants were doing something else. 
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What sort of things were they looking at? 

A. They were retained to assist us in finding 

replacement water sources. 

Q. Have you consulted with consultants or experts 

for any other reason, other than finding replacement water 

sources ? 

A.  No, I don't believe so. 

Q. Who were the consultants and/or experts that you 

consulted with, vis-a-vis, obtaining replacement water 

sources? 

A. One of them was Tom Lacy at Fluid Solutions. 

We also worked with McBride Engineering. I don't 

remember the gentleman's name. He was retained by Black 

Mountain Sewer, but we worked with him. And when I say 

Ilwe," I'm saying within the company. I didn't personally 

work with him. 

And we also met with Juergen Nick - -  

J-e-u-r-g-e-n is the first name. Nick is the last name - -  

with Perc Water. 

I believe those are all the consultants. 

Q. Do you know the time period you would have 

retained Mr. Lacy - -  and llyoull meaning your company - -  

would have you retained Mr. Lacy or his company, Fluid? 

A.  I would have to check my records to be sure, but 

I believe it to be late 2010 or early 2011, in that time 
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frame . 
Q. And what was their task, if you know? 

A. Mr. Lacy was working with us on groundwater and 

recovery systems as an option. 

Q. Do you know what he concluded? 

A.  He had a variety of conclusions - -  a variety of 

options presented. There was no one conclusion. 

Q. To the best of your knowledge, can you share with 

us what the variety of options were that Mr. Lacy provided 

to you? 

A.  Oh, boy. See, now you are getting into technical 

areas. 

Q. Which is why I hedged llto the best of your 

knowledge. 

A.  To the best of my knowledge, it was actually 

surrounding if we were able to get groundwater, how would 

we proceed with taking groundwater and moving into a 

recovery system, replenishing water within the aquifer - -  

is that the right word - -  and he walked through that 

process, where that could be done, how that could be done. 

Q. Did he render his opinions in writing? 

A. He did. 

Q. Do you know what other options he provided? 

A.  I don't recall specifically. I'm sorry. 

Q. Is he still being retained by the company, or has 
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1 his services - -  are they no longer being used? 

2 A.  He is no longer retained by the company. 

3 Q. And is that because he just finished his task - -  

4 A.  Yes. 

5 Q. - -  as opposed to being terminated, sort of thing? 

6 A. Yes. 

7 Q. McBride Engineering, did they render any written 

8 reports to you? 

9 A. Yes. 

10 Q. And what topic or topics did they entail? 

11 A.  Their focus was on a storage - -  water storage 

12 facility, pond, or enclosed facility for the storage of 

13 water. 

14 Q. Do you know what they concluded? 

15 A. They present six options. 

16 Q. Do you know what the six were? 

17 A.  There were six different sizes of storage tanks 

18 with some different models of storage tanks, different 

19 sizes, different volumes of water, different depths, 

20 covered and uncovered. 

21 Q. Do you know if that report from McBride 

22 Engineering and those options have been shared with my 

23 client? 

24 A.  To the best of my knowledge, they have. 

25 MR. WILEY: I was going to say - -  offer a 
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1 clarification, because we were talking to Greg about it. 

2 I think it was actually issued to Black Mountain 

3 Sewer Company and then probably given to the resort 

4 through the sewer company, so we are all clear, because 

5 McBride is Black Mountain's engineer. 

6 THE WITNESS: Thank you. 

7 MR. BOURQUE: Thank you. 

8 BY MR. BOURQUE: 

9 Q. Same question with Mr. Lacy's report or reports. 

10 Were those shared with Black Mountain? 

11 A. I do not know. 

12 Q. Who was the contact person in dealing with 

13 Mr. Lacy at your company? 

14 A. Legal counsel retained them, and the contact 

15 person at our company would have been either Tom McCahan 

16 or Dean Hunter. 

17 Q. And when you say "legal counsel," do you mean 

18 Mr. Bellamyls firm or different legal counsel? 

19 A.  Prior to Mr. Bellamy's firm. 

20 Q. What firm was that? 

21 A. Jennings - -  no. 

22 MR. BELLAMY: Homes Robert. 

23 THE WITNESS: Homes Robert Owen. 

24 BY MR. BOURQUE: 

25 Q. Homes - -  
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A. Homes Roberts & Owen. 

Q. Are they in Arizona? 

A.  Not any longer. 

Q. Then the third set of consultants or experts that 

you testified to was Juergen Nick. 

And did he present some written material to you? 

A. No. 

Q. What did he convey to you verbally, I assume? 

A.  Yes, verbally. He looked at the option of 

replacing the existing plant with a clean plant, a more 

limited scope, fully enclosed. 

Q. In its current location or a different location? 

A. Different location. 

Q. Do you know why that wasn't set forth in writing? 

Do you? 

A.  His - -  his consultancy, if you will, was an 

initial meeting with an initial thought and opinion. We 

had a preliminary discussion with Black Mountain. Black 

Mountain looked at the option, did some feasibility work 

on it, and, to the best of my knowledge, determined it 

wasn't feasible because we never pursued any further. So 

we never pursued with Mr. Nick any further. 

Q. With respect to any of the options that were 

provided by Mr. Lacy or McBride Engineering or Juergen 

Nick, were any of those options acceptable to your 
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company? 

A. Unfortunately, no. 

Q. Do you know why? 

A.  There are a variety of reasons, and truly, 

Dean Hunter is in a better position to speak to the 

technical aspects of that than I am. 

Q. In that regard I noticed in your testimony, 

Question 21 - -  Answer 21, you did indicate: "First let me 

say that I'm not an expert in wastewater treatment 

plants," and then you indicate, "We understood from 

inquiries, however, that it should be technically feasible 

to install a small new efficient wastewater plant that 

would be fully enclosed and that could partially treat 

wastewater before sending a more concentrated waste system 

to Scottsdale for further treatment." 

And who did you understand that from? 

A.  Juergen Nick. 

Q. And who made those inquiries that you testified 

to in Answer 21? 

A.  Tom McCahan and myself. 

MR. BOURQUE: Let's mark Exhibit 3, the Effluent 

Delivery Agreement. 

(Exhibit 3 was marked for identification.) 

BY MR. BOURQUE: 

Q. Do you see Exhibit 3 in front of you? 
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1 A. I do. 

2 Q. And I believe it was one of the documents that 

3 you looked at prior to today's deposition? 

4 A. Yes. 

5 Q. Did you look at any particular provisions or just 

6 read the whole thing? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A.  I - -  I quickly did an overview of the document. 

Q. I would like you to look at - -  please look at 

paragraph 1 on page 8, and paragraph 12 deals with 

termination of agreement. 

Do you see that? 

A. Yes. 

Q. And it's got I' (a), Rate Increases." 

Do you see that? 

A. Yes. 

Q. If Black Mountain were forced to build a new 

17 plant and it - -  are you aware that it might seek a rate 

18 increase as a result of having to try to recapture what it 

19 spent? 

20 A. Yes. 

21 Q. And do you realize that it might increase the 

22 rates for the resort to the effluent that it gets? 

23 A. Yes. 

24 Q. Has the resort done any calculations in that 

25 regard as to how Black Mountain's being required to build 
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1 a new plant, or Black Mountain electing to build a new 

2 plant, how that would impact rates for your company? 

3 A. No. 

4 Q. Let's take a look, if you would, please, at 

5 page 6 of Exhibit 3. And the last sentence of paragraph 6 

6 indicates, ''For the purposes of this provision, the term 

7 'uneconomic' means that the costs and expenses relating to 

8 the treatment and delivery of effluent, including 

9 applicable overheads, would exceed the market price for 

10 effluent used for golf course irrigation and similar 

11 purposes in Maricopa County.Il 

12 Do you see that? 

13 A. Here. 

14 Q. I'm sorry. Did you say yes? 

15 A. I was looking in the wrong place. So I found it 

16 now. Yes, I see that. 

17 Q. Okay. Do you know what the market price for 

18 effluent used for golf course irrigation and similar 

19 purposes in Maricopa County is? 

20 MR. BELLAMY: Objection to form. 

21 BY MR. BOURQUE: 

22 Q. If you can answer the question. 

23 A. I do not know the market price in Maricopa 

24 County. 

25 Q. Do you know the market price anywhere? 
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1 A. I can tell you what we pay - -  well, I can look 

2 up - -  I can't tell you off the top of my head what we pay 

3 for RWDS water. I can tell you what we pay for Black 

4 Mountain Sewer effluent. Beyond that I couldn't tell you. 

5 MR. BOURQUE: I will mark as Exhibit 4 The 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Boulders Resort Motion to Intervene. 

(Exhibit 4 was marked for identification.) 

BY MR. BOURQUE: 

Q. Have you looked at Exhibit 4 before today? 

A. Yes. 

Q* It was filed by, looks like, your attorneys; is 

that correct? 

A. That's correct. 

Q. Did you approve it before it went out? 

MR. BELLAMY: Objection to form. 

BY MR. BOURQUE: 

Q. Let me rephrase. 

Did you review it? Did you read it before it was 

filed? 

A. I may have. I can't tell for sure. 

Q. Other than you, who might have reviewed this 

document, Exhibit 4, before it was filed? 

A. Piero Bussani. 

Q. And Ms. Sproegis as well, or no? 

A.  She may have, may not have. I don't know. 
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1 Q. But you think Mr. Bussani certainly may have? 

2 A. Yes. 

3 Q. Does - -  to your knowledge, does he review all 

4 documents before they get filed with the court on your 

5 company's behalf? 

6 A. To my knowledge. 

7 Q. Is he the primary decision-maker within the 

8 company on this ACC matter? 

9 MR. BELLAMY: Objection to form. 

10 THE WITNESS: He is legal counsel for the 

11 company, for the ownership. 

12 BY MR. BOURQUE: 

13 Q. And is he in-house legal counsel, or does he work 

14 for a law firm that represents the company? 

15 A. In-house. 

16 Q. On page 5 of Exhibit 4 - -  thank you - -  if you 

17 would please take a look at line 13. And line 13 starts 

18 with, "In this manner." And let me know when you are 

19 there - -  

20 A.  I am there. 

21 Q. - -  because I know we read these - -  lawyers read 

22 these all the time, and you don't, so - -  

23 At line 13 at page 5 of Exhibit 4 it indicates, 

24 "In this manner the contract makes it clear that Black 

25 Mountain Sewer's obligation to supply the required amount 
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of water to The Boulders through 2021 would continue even 

if the existing plant was closed, unless a new plant could 

not supply the replacement water for less than the market 

price. 

Do you see that? 

A. Yes, I do. 

Q. Do you agree with that? 

MR. BELLAMY: Objection to form. 

THE WITNESS: I guess I don't know - -  are you 

asking me to agree with that statement as written, or are 

you asking me to agree with it conceptually? 

BY MR. BOURQUE: 

Q. I'm asking you whether you agree with the 

statement. 

MR. BELLAMY: Objection to form. 

THE WITNESS: I think anything different would 

not be feasible to The Boulders financially. 

BY MR. BOURQUE: 

Q. Okay. And my question wasn't if anything would 

be - -  anything different would be feasible to The Boulders 

financially. It was, do you agree or disagree with the - -  

with that statement at lines 13 through 16 at page 5 of 

Exhibit 4? 

MR. BELLAMY: Objection to form. 

THE WITNESS: Yes. 
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1 BY MR. BOURQUE: 

2 Q. Do you know whether a new plant could supply the 

3 replacement water for less than the market price? 

4 A. I do not know. 

5 Q. Do you know if anybody within your company knows 

6 that? 

7 A. I do not know. 

8 Q. On page 6 of Exhibit 4, line 2 indicates, "The 

9 Boulders has undoubtedly missed opportunities to have 

10 secured the right to other water." 

11 Do you know what opportunities those were? 

12 MR. BELLAMY: Objection to form. 

13 BY MR. BOURQUE: 

14 Q. Do you know? 

15 A. I do not know if there were other opportunities. 

16 Q- Have you ever discussed with either Mr. McCahan 

17 or anybody else at your company what opportunities may 

18 have been missed? 

19 A.  I have not. 

20 Q. And then it indicates, "NOW, in 2011 with The 

21 Boulders' options limited and far more expensive." 

22 Do you know what the Boulders' options are 

23 limited to? 

24 A. Yes. 

25 Q. What are they limited to? 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602) 274-9944 
Phoenix, AZ 

http://www.az-reporting.com


SUSAN MADDEN - 03/21/2012 
35 

1 A. Essentially what we have explored, which fall 

2 under the categories of conservation, replacement supply. 

3 Q- And has your company decided which option is 

4 best? 

5 A.  I don't - -  we have determined that there is no 

6 one best option available to us at the moment. 

7 Q. Are there some kind of combination of options? 

8 I'm not clear on that last answer. 

9 A. There are a combination of options that we have 

10 explored that are out and available to us. 

11 Q. And has The Boulders decided - -  excuse me. 

12 Has your company decided which of those it 

13 prefers? 

14 A. Not definitively. 

15 Q. Is there any - -  has there been a list made? Is 

16 there any pecking order that, it's not definitive but - -  

17 it's something less than definitive but on the drawing 

18 board right now we think this would be the best option? 

19 A. In my opinion or the company's opinion? 

20 Q. Let's do one at a time, yeah. 

21 A.  Okay. 

22 Q. In your opinion. 

23 A.  Not being the technical person, the option that 

24 makes the most sense to me is the replacement plant. 

25 Q. And why does that make the most sense to you? 
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A. Because it's a long-term solution for all 

parties. 

Q- And you are aware that that may increase the rate 

for effluent that your company will pay in the future? 

A.  Yes. 

Q. And are you willing to live with that? 

A. Are you asking me personally? 

Q. Yes. 

A. Yes. 

Q. And then the company, do you think the company's 

sentiment differs from believing that the replacement 

plant is the best long-term solution? 

MR. BELLAMY: Objection to form. 

THE WITNESS: Truthfully, we haven't had a 

conversation where we said, of all of these options, which 

one is the best long-term solution? So I don't have an 

answer for you. 

BY MR. BOURQUE: 

Q. And where, in your opinion, or the company's 

opinion, would the replacement plant go physically? 

A. The parcel of land that we had originally 

identified as having the potential has not yet been 

discussed with ownership but is on Boulders' property. 

Q- And when you say The Boulders' property, do you 

mean your company's property? 
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A. Yes. 

Q. When you are using the term, "The Boulders," you 

are meaning your company? 

A. Yes. 

Q. And you said, I think - -  and I apologize that you 

said something to the effect, it's not yet been discussed 

with ownership? 

A.  Yes. 

Q- Do you know why? 

A. Yes. 

Q. Why? 

A.  Because the option was 

Mountain did their initial feas 

Q. And why was the option 

not pursued after Black 

bil ty study. 

not pursued with ownership 

after Black Mountain did its feasibility study? 

A. Because it was no longer feasible. The option 

was off the table. 

Q- Do you agree or disagree - -  well, who made the 

decision that it was no longer feasible? 

A. My understanding is, that came from Black 

Mountain. 

Q. Okay. Does your company agree or disagree with 

that conclusion? 

A. We are not the water experts. 

Q. Okay. So you haven't - -  no opinion one way or 
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1 the other? 

2 A. I have no opinion one way or the other. 

3 Q. Have any of the consultants or experts you have 

4 hired weighed in on that? 

5 A.  Only initially, in the initial identification of 

6 the potential for a replacement plant, not following 

7 any - -  we haven't asked for any other feasibility studies, 

8 any other opinions, no. 

9 Q. Do you believe that - -  and, by the way, I don' t 

10 know if you got it - -  probably didn't take everybody's 

11 name, but that is Greg Sorenson. You probably know him 

12 better than me. Greg who? 

13 Do you think that anything that Black Mountain, 

14 my client, did in connection with the determination that 

15 the replacement plant was not feasible was done improperly 

16 or in bad faith? 

17 MR. BELLAMY: Objection to form. 

18 THE WITNESS: I would have no way of knowing 

19 that. 

20 BY MR. BOURQUE: 

21 Q. So you don't have any facts that they acted in 

22 bad faith in coming to that conclusion? 

23 A. I do not. 

24 Q. That goes with - -  actually, strike that. 

25 Let's go back to Exhibit 4 .  On the page 6, that 
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1 sentence I'm - -  beginning on line 3, IINow in 2011, with 

2 Boulders' options limited and far more expensive,I1 I want 

3 to focus on those words, "and far more expensive.Il 

4 Far more expensive than what? 

5 A.  Than what we are currently paying to Black 

6 Mountain. 

7 Q. And I have had the advantage of reviewing this 

8 document just before we started. 

9 If you look at the preceding sentence, it ends 

10 with, "The Boulders has undoubtedly missed opportunities 

11 to secure the right to other water. Now in 2011, with The 

12 Boulders' options limited and far more expensive.Il I read 

13 it to mean far more expensive than the missed 

14 opportunities. 

1 5  Do you read it to be far more expensive than what 

1 6  you are currently paying, or how do you read that Itfar 

17 more expensive ? 

18 A. Taken in context of missed opportunities to have 

19 secured the right to other water, it appears that that 

20 sentence means that the water is - -  that far more 

2 1  expensive means than the other opportunities. 

22 Q. And how are your options far more expensive than 

23 the alleged missed opportunities? 

24 MR. BELLAMY: Objection to form. 

25 THE WITNESS: Considering that those missed 
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1 opportunities may have preceded me, I can't tell you. 

2 BY MR. BOURQUE: 

3 Q. And when you say ''may have preceded me," I think 

4 you testified earlier that you began working at this site 

5 in 2006? 

6 A.  Yes. 

7 Q. As far as your tenure from 2 0 0 6  to the current, I 

8 take it you don't have any personal knowledge that 

9 Boulders' current options are far more expensive than 

10 so - cal led "mi s sed oppor tuni ti e s ? 

11 A. Correct. 

12 Q. Then the next paragraph in Exhibit 4, on page 6, 

13 starts with, "Moreover, in operating its plant in a manner 

14 that has so upset the community, including BHOAIs members, 

15 Black Mountain Sewer has failed to live up to the promises 

16 of its covenants to The Boulders to 'make such repairs, 

17 upgrades, and improvements as may be necessary.'" 

18 Do you see that? 

19 A.  I do. 

20 Q- What repairs, upgrades, and improvements as may 

21 be necessary do you allege that The Boulders - -  excuse 

22 me - -  do you allege that Black Mountain has not made? 

23 MR. BELLAMY: Objection to form. 

24 BY MR. BOURQUE: 

25 Q. Let's take that one at a time then. 
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1 What repairs do you believe that Black Mountain 

2 has failed to make in connection with its wastewater 

3 treatment plant? 

4 A. I wouldn't - -  I'm not in a position to answer 

5 technically what those repairs might be. I can only 

6 reiterate the frustration of the BHOA members of the 

7 ongoing odors. 

8 Q. So you have knowledge of the frustration of the 

9 homeowners, vis-a-vis, odors; correct? 

10 A. Correct. 

11 Q- But you don't have any personal knowledge of any 

12 failure to conduct repairs or upgrades or improvements as 

13 may be necessary by my client; correct? 

14 A. Not to the technical aspect of those, I can't 

15 speak. 

16 Q. To any other aspect? 

17 Let me rephrase it. 

18 A.  Okay. 

19 Q. It's kind of a Zen thing, I think. 

20 Are you saying, I know that there's odor and I 

21 know there has been complaints about odor. That is what I 

22 know. I don't know whether or not Black Mountain has made 

23 repairs, upgrades, and improvements as may be necessary? 

24 A. That's exactly what I'm saying. Well put. 

25 Q. Okay. Are you aware that the Homeowners' 
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1 Association entered into that Wastewater Treatment Plant 

2 Closure Agreement and indicated that improvements that my 

3 client has made have been successful in addressing odors 

4 from the company's collection system; however - -  I'm 

5 probably going to mispronounce it. Is it fugitive or 

6 fugitive - -  fugitive odors continue to be a problem at the 

7 plant, as do intermittent noises and traffic from an 

8 assortment of trucks and related vehicles servicing the 

9 plant, due primarily to its location within BHOA and in 

10 the immediate proximity of residential properties. 

11 Do you agree with that statement? 

12 A. I agree that odors are ongoing. In light of, and 

13 not failing to acknowledge that the Black Mountain Sewer 

14 has made improvements, there are still, we call them, 

15 fugitive odors. 

16 I am not aware of the noise complaints. I 

17 apologize. I haven't heard about noise complaints. 

18 Q. And then in the Wastewater Treatment Plant 

19 Closure Agreement it states that, ''This is true despite 

20 the parties' agreement that the plant is being operated by 

21 BMSC in compliance with all applicable law and regulation 

22 and that such utility property is a used and necessary 

23 asset of BMSC." 

24 Do you agree with that? 

25 A. Do I agree with? 
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Q. Do you have any facts that the plant is being 

operated out of compliance with all applicable law and 

regulation? 

A. Absolutely not. 

Q. In other words, you don't have facts that it's 

not in compliance? 

A.  That's correct. 

Q. Sitting here today, have you been told by any of 

your consultants or experts or anybody within your 

company, except for legal counsel, have you been told by 

any of those folks that Black Mountain is not doing enough 

in the way it operates its plant in terms of improvements, 

in repairs? 

A. We have not been. 

Q- And have you - -  

A.  I have not been. 

Q. And have you ever said that to somebody, whether 

it be, you know, your colleagues, whether it be 

Mr. Bussani, or whether it be a member of the public? 

Have you told anybody that, hey, Black Mountain is not 

making necessary improvements, repairs, and the like? 

MR. BELLAMY: Objection to the form, because you 

mentioned Mr. Bussani, who is legal counsel. 

MR. BOURQUE: That's right. That's right. Let 

me strike that, and I apologize. 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602) 274-9944 
Phoenix, AZ 

http://www.az-reporting.com


SUSAN MADDEN - 03/21/2012 
44 

1 BY MR. BOURQUE: 

2 Q. I don't want to get into any communication with 

3 you and your legal counsel. 

4 Have you ever told anybody, or have you ever 

5 e-mailed anybody, other than counsel, that Black Mountain 

6 is not making appropriate improvements and repairs and the 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

like at the wastewater treatment plant? 

A.  I have not. 

Q. And that's because you have no facts to the 

contrary, I take it? 

A. That's correct. 

MR. BOURQUE: I need to take a bathroom break, if 

we can. 

THE WITNESS: Perfect. 

(A recess was taken from 10:37 a.m. until 

10:46 a.m.) 

BY MR. BOURQUE: 

18 Q. Back on the record. 

19 Looking at the Effluent Delivery Agreement, it 

20 indicates, I believe, an expiration in 2021, but I want to 

21 look at the exact language here. 

22 Yeah, it's paragraph 11 on page 8. "Term: This 

23 agreement shall remain in effect for a period of 20 years 

24 from the date on page 1 of this agreement" - -  

25 And the date on page 1 of the agreement is 2001; 
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correct? 

A.  Correct. 

Q. - -  "unless earlier terminated as provided under 

paragraph 12 below. 

Has your company made any plans regarding what it 

would do or what it will do in 2021? 

A. Not at this time. 

Q. Have there been any discussions as to what might 

be done? 

A. Only as part of exploration of alternatives 

through this process. 

Q. And those you have already testified to? 

A. Yes. 

Q. Have you attended any meetings with any of my 

client's representatives, such as Mr. Sorensen or 

Jay Shapiro, or anybody else? 

A.  Yes. 

Q- Have you met Greg Sorenson before today? 

A.  Yes. 

Q. And have you met Jay Shapiro? 

A. Yes. 

Q. Who else have you met from the company, my 

company? 

THE WITNESS: Greg, help me. Tom Nichols? 

MR. SORENSON: Yes. 
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1 THE WITNESS: And there may have been one other 

2 person at one of the meetings. Tom for sure, and you, and 

3 Jay. Maybe not. Maybe it was just Tom. 

4 BY MR. BOURQUE: 

5 Q. And how many meetings have you had with those 

6 folks? 

7 A.  It's either two or three. 

8 Q. Who was present at each respective meeting, if 

9 you remember? 

10 A. The first meeting was - -  to go through the entire 

11 list it was: Greg, Tom, Jay from Black Mountain, Les, and 

12 Scott from - -  I believe it was Scott - -  from Boulders 

13 Homeowners' Association, maybe just Les. The mayor of 

14 Carefree was there. I believe the Town manager was there. 

15 Tom McCahan, Dean Hunter, myself, Danelle Knelling, who 

16 was our legal counsel with Homes Robert & Owen, and 

17 Frank Kynkor, who is our chief ergonomist representative 

18 of the owners - -  chief ergonomist for the owners. 

19 Q. What was Mr. Kynkor doing in terms of, why did 

20 you want him there? 

21 A. He was there mostly to listen to what was going 

22 on and to evaluate what that meant in terms of the future 

23 water needs of The Boulders. 

24 Q. Does Mr. Kynkor work at The Boulders in Carefree? 

25 A. He does not. 
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Q. 
A. 

Q. 
A. 

Q. 
A.  

Q. 
sorry. 

A. 

Q. 
A. 

Where does he work? 

I believe he works in Boca Raton. 

Did you take notes at that first meeting? 

I did. 

Do you still have those? 

I do. 

To the - -  when was that first meeting? I'm 

September 2010. 

And what happened at the meeting? 

It was - -  the group of us got around the table to 

meet and to start - -  begin discussions as to what 

replacement water would look like, what alternatives 

should be pursued. There were a series of assignments, 

and we were each looking into different areas. 

Q. When you say Ita series of assignments,Il what do 

you mean? 

A.  When we walked away from the table, we had a 

series of options that we were going to research, Black 

Mountain was going to research. I don't believe we 

assigned anything to the Town of Carefree or to the mayor. 

They were there and very supportive. I think the 

Homeowners1 Association was going to look into a couple 

things, and then we were going to regroup. 

Q. Okay. Was it a collegial meeting as opposed to 
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1 an acrimonious meeting? 

2 A.  It was collegial. 

3 Q. Were there any disputes at the meeting that you 

4 are aware of? 

5 A.  Not that I recall. 

6 Q. Do you recall what Greg Sorenson or Tom Nichols 

7 or Jay Shapiro, what their positions were at the meeting? 

8 A. Yes. 

9 Q. What were they? 

10 A.  The - -  they were very clear in explaining to us 

11 that as a utility company they had certain perimeters 

12 under which they were able to work, that they were able to 

SEEATTACHEDI~!B 

13 get through the Corporation Commission a rate increase to 

14 cover the cost of closing the plant, however, they would 

15 not be able to participate - -  they were - -  I don't know 

16 how to say it - -  they - -  the way a utility company is 

17 structured - -  this is my understanding - -  they would not 

18 be able to participate in a settlement because the rate 

19 structure does not allow for a legal settlement. So they 

20 would not be able to participate in a financial legal 

21 settlement for this case, for the breaking of the 

22 contract, if it were coming to that. 

23 Q. Anything else you recall Greg or Tom Nichols or 

24 Jay Shapiro saying? 

25 A.  They participated technically in some of the 
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discussions regarding replacement water. 

Q. And was the point of that first meeting to try to 

resolve the parties' differences or come to an agreement 

on something, or what was - -  what was the purpose of the 

meeting ? 

A.  The purpose of the meeting was to introduce all 

the players to one another, so that we could begin to work 

towards a resolution of finding replacement water sources. 

Q. Anything else you recall about that first 

meeting? 

A.  Nothing. 

Q. And there was another meeting after that? 

A. Yes. 

Q. When was that second meeting? 

A. Well, as I said, I believe there were two or 

three meetings. The next meeting that I recall with the 

group of us was in these offices last fall. 

Q. So that would have been the fall of 2011? 

A. Correct. 

Q. And "these off ices" being Fennemore Craig? 

A. Yes. 

Q. Who was present at that meeting? 

A.  Greg, Jay, Scott - -  I don't remember if Les was 

there or not - -  myself and Michele Van Quathem. 

Q. What happened at that second meeting at Fennemore 
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Craig's offices in the fall of 2011? 

A. We discussed the status of what we had all been 

working on, what options were. It was largely in response 

to, I believe, the motion to intervene or the letter - -  it 

could have been the letter, to get us back to the table 

talking about what options were open to us. 

At that meeting we introduced the possibility, 

which was very new, we had just learned of it the week 

before this meeting, of a replacement plant. And so we 

talked a little bit theoretically about that. 

We - -  again, I believe it was reiterated that 

from a legal perspective, Black Mountain is restricted 

from entering into a legal settlement. There was no money 

for that. So they wouldn't be participating in a legal 

settlement. 

When we left the meeting, Greg was going to have 

his team get ahold of us and work through the possibility 

of a replacement plant. And I think that was about it. 

Q. And was that meeting also collegial as opposed to 

acrimonious? 

A. Not quite as collegial as the first meeting but 

not acrimonious. 

Q. And what was less collegial about the second 

meeting versus the first? 

A. We were all very tense. 
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Q- Do you recall anything else about that second 

meeting? 

A.  Not off the top of my head, no. 

MR. WILEY: Off the record. 

(Discussion off the record.) 

(A recess was taken from 10:57 a.m. until 

11:02 a.m.) 

BY MR. BOURQUE: 

Q. Back on the record. 

Anything else about that second meeting, which 

occurred in the fall of 2011, that you remember? 

A. Not that I recall, no. 

Q. And were there any subsequent meetings with any 

members of my client, Black Mountain? 

A.  No. 

Q. Other than meetings at which people were 

physically present, have you been on any telephone calls 

with any representatives of my client? 

A. Following that meeting? 

Q. Or at any time. 

A.  I think Greg and I have spoken a couple times 

over the last couple of years. 

Q- Okay. Then prior to that second meeting, had you 

spoken with Greg Sorenson on the phone? 

A.  We spoke very early on, I believe after the first 
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1 meeting. I don't know about that meeting in the fall, if 

2 we had spoken recently. 

3 Q. In the telephone calls that you have had with 

4 Greg Sorenson, do you know what you've said and what he's 

5 said? 

6 A. I couldn't tell you. It would have been whatever 

7 topic was at hand. 

8 Q. And after that second meeting in the fall of 

9 2011, what happened next relative to communications 

10 between your company and my client? 

11 A. As I had indicated earlier, one of the topics 

12 that was introduced was the option or the possibility of a 

13 smaller, more limited-scope replacement plant. And so 

14 Greg was going to look into it. I believe I called to see 

15 if we could make arrangements to show the property. 

16 And we must have made arrangements because 

17 someone came out and looked at the property. And then 

18 several weeks later I got a - -  had a voicemail from 

19 Tom Nichols saying, we haven't forgotten about it. We're 

20 working - -  finishing up the feasibility study, should know 

21 something soon. 

22 So that correspondence followed the second - -  

23 that all followed the second meeting. 

24 Q- And then after the voicemail from Tom Nichols, 

25 was there further follow-up? 
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A.  With me personally, no. 

Q. Do you know if with anyone else? 

A. There had to have been because I learned that the 

wastewater - -  a replacement plant was not feasible, so 

I - -  but I don't recall how I learned that, whether it was 

from legal counsel or in the documentation we were 

provided, or in what manner. 

Q. Do you recall any other communications, whether 

it's telephone calls or in-person meetings, that you have 

had with Greg Sorenson, Jay Shapiro, or Tom Nichols, or 

any other members of my client? 

A. We all went down to the City of Scottsdale fairly 

early on to talk with them about what options were 

available. It was at that point in time that we started 

exploring the - -  because as part of that discussion one of 

the thoughts and ideas that came up, and it may have been 

presented as a possibility - -  I don't recall who presented 

it - -  was the groundwater option. 

So we met down at the City of Scottsdale. We met 

again - -  I believe we were all at the Scottsdale - -  at a 

meeting again with the City in July of last year. 

So there were a couple of meetings with the City. 

There were a couple meetings independently. 

Q. And the couple meetings independent, you just 

referred to those, September 2010, the fall of 2011. 
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1 Is that what you are alluding to? 

2 A. Yes. 

3 Q. And then a couple meetings with the City, what 

4 happened at those meetings? 

5 A.  We talked about options. We talked about 

6 options, if the City could provide us with excess water 

7 through the RWDS system. That was one option. We talked 

8 about the possibility of potable water. We talked about 

9 groundwater as a possibility, what that would take, how we 

10 would have to go into the - -  I always forget what that is 

11 called - -  recapture, whatever it's called, mode. We 

12 talked about IWDS, we talked - -  we talked about what 

13 options were out there and available to us and what 

14 restrictions there may be within our RWDS agreement with 

15 the City of Scottsdale. 

16 We talked about pipeline capacity, because that 

17 was a limiting factor on RWDS, being able to get 

18 additional water up to us. We talked about the aging of 

19 the pumps as they come up the hill and that that is a 

20 critical issue in being able to move water - -  increase 

21 supplies of water up to us. We talked about the potential 

22 of a new wastewater treatment plant that the City has 

23 under construction. We talked about a variety of options. 

24 That was the first meeting. 

25 The second meeting we talked, again, about many 
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of those same options, but really pursued the potable 

water option more thoroughly. And the potable water 

option we pressed and learned that that is available only 

on an emergency basis, very limited with a pretty 

substantial development fee. 

Q. Do you remember what, in those couple meetings 

with the City, what Greg Sorenson said or Jay Shapiro or 

Tom Nichols or whatever other representatives of my client 

said their positions were, or were they more in a 

listening mode? 

A. I think we were all in a listening mode. I think 

there were some participations and offerings from everyone 

at the table. 

Q. And what was the, kind of, take-away end game of 

those meetings at the City? 

A. Again, there were new ideas put on the table, and 

those ideas were pursued following the meeting and 

explored. 

Q. By whom? 

A. Well, the groundwater option was explored by us. 

And I believe there was some assistance because Greg had a 

contact with someone at the Department of Water Resources, 

and that person was an important part of telling us how to 

work through the process. That is where the consultant, 

Fluid Solutions, Tom Lacy, came into play. I believe 
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1 we - -  it was at some point after that that we brought him 

2 into play. 

3 Q. Okay. And then as a result of all of these 

4 options, as a result of the in-person meetings at - -  in 

5 September of 2 0 1 0 ,  and at Fennemore Craig in the fall of 

6 2 0 1 1 ,  the couple meetings with the City, where are we 

7 today in terms of - -  

8 A. We have a lot of options on the table, and none 

9 of them are both affordable, feasible - -  or I should say 

10 meet the category of affordable and feasible and doable. 

11 Q. You made a comment in your testimony that, "The 

12 resort employs approximately 5 5 0  people, and we estimate 

13 that it annually generates revenues of $ 4 0  million for the 

1 4  surrounding communities." 

1 5  How did you determine that number? 

1 6  A. The - -  

17 Q. The 4 0  million. 

18 A.  The 4 0  million, as I was rereading that last 

1 9  night, I thought, okay, this is going to be 

2 0  misinterpreted; I just know it. 

2 1  The $ 4 0  million would be the annual revenues of 

22 the resort. 

23 Q- Okay. And annual revenues of the resort, does 

24 that include all revenues of whatever kind that the resort 

25  brings in? 
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1 A. That's correct. 

2 Q. Okay. How much does it bring in with folks 

3 golfing? 

4 A. Golf-specific revenue is in the neighborhood 

5 of - -  I would say we average five and a half million a 

6 year exclusive of membership dues. 

7 Q. What are membership dues? 

8 A. The Boulders is a resort - -  has a resort course 

9 and has a membership - -  a full club membership. The 

10 members of The Boulders Club pay dues, and those dues are 

11 not included in that five and a half million dollars of 

12 golf revenue. 

13 Q. I believe it was in your motion to intervene - -  

14 well, maybe it was in your testimony, that there was an 

15 indication that - -  yeah, that the golf course was designed 

16 and operated to compete with courses at other luxury 

17 properties, page 4, line 16. 

18 Is that an accurate statement? 

19 A.  Yes. 

20 Q. Do you know what other luxury properties that you 

21 are competing with? 

22 A.  We compete with The Four Seasons. We compete 

23 with the Phoenician, the Fairmont, Wigwam, Royal Palms, 

24 Hyatt at Gainey Ranch. Probably missing somebody. We 

25 have some smaller-set competitors that are not golf 
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resorts, but those are the primaries. 

Q- Do you know how many members of The Boulders 

Resort are also members of the Boulders Homeowners' 

Association? Has anybody ever figured that out? 

A.  That would be easy to do. I have not figured it 

out. 

Q- There is overlap, I take it? 

A. There is overlap. 

Q. What do you know about the history of the golf 

course and the resort in terms of, have you been given any 

background as to what went in first, the golf course or 

the wastewater treatment plant, et cetera, or do you not 

know those sorts of things? 

A.  I have some - -  I have some details, and I may be 

missing some others. Dean actually was there at the very 

beginning. Yes. Yeah. 

Q- And the beginning was? 

A. The golf course. 

Q. And what do you understand the history of it is? 

A.  The golf course opened in the early ' 7 0 s ,  which 

would mean the wastewater treatment plant predated it by 

just a few years. One of the courses was developed 

earlier than the other course. Residential areas built up 

around the courses. 

Q. Do you know which came first, the residential - -  
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1 the residences or the golf course? 

2 A.  I don't know. I don't know if there were 

3 residences there prior to the course. 

4 Q. You indicate in your testimony, "If the resort is 

5 not able to maintain the golf course in world-class 

6 condition, it will have an impact on the resort's ability 

7 to continue attracting visitors and golf club members." 

8 Do you know what world-class condition means? Is 

9 that an industry standard, or is that a term of art? 

10 A. That is an industry standard. 

11 Q. And what - -  is there a particular rating of golf 

12 courses within that industry standard, to your knowledge? 

13 A. Not to my knowledge. Tom or Dean could more - -  

14 Q- They know more about the industry standard than 

15 you? 

16 A. Yep. 

17 Q. Let's take a look at the Effluent Delivery 

18 Agreement again, if you would be so kind, and go back to 

19 page 5. And if would you do me a favor and just read to 

20 yourself paragraph 6 (a) through (d). 

21 Do you see that on page 5 of the Effluent 

22 Delivery Agreement? It says, "BCSC's Covenants.11 Do you 

23 see that? 

24 A.  Uh-huh. 

25 Q. And then just read (a) through (d) to yourself, 
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1 and when you are done, please let me know. 

2 A. Okay. I'm finished. 

3 Q- Okay. Thank you. 

4 Do you have any facts that BCSC has not complied 

5 with 6 ( a )  through (d). 

6 A.  I do not. 

7 Q. Okay. Let's take a look at the next paragraph 

8 after that. 

9 It says, !'The obligations of BCSC under this 

10 paragraph shall terminate if physical conditions at The 

11 Boulders East Plant or any laws, regulations, orders, or 

12 other regulatory requirements prevent or materially limit 

13 the operation of The Boulders East Plant or render the 

14 operation of such plant uneconomicll; do you see that? 

15 A. I do. 

16 Q. And would you agree with me that when it says 

17 "under this Paragraph," with a capital P, that means 

18 paragraph 6? 

19 A.  I would take that to be so, yes. 

20 Q. Okay. What does the word llterminatell mean to 

21 you? 

22 A. It means something comes to an end. In this 

23 context, the agreement. 

24 Q. I take it you didn't have any involvement in the 

25 drafting of this document? 
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1 A. That's correct. 

2 Q. Okay. Has anybody told you who drafted it? 

3 A. You know, I have never asked. I have never 

4 asked. 

5 Q. Has anybody, other than your legal counsel, 

6 commented to you about how well or how poorly it was 

7 drafted? 

8 A. No. 

9 Q. Do you have any opinion in that regard? 

10 A. I'm not a legal person. 

11 Q- Yeah. No, that's okay. 

12 A. So no, I certainly wouldn't render an opinion on 

13 that. 

14 Q. Do you see the language in paragraph 6 that 

15 says - -  that sentence I read to you, "any laws, 

16 regulations, orders, or other regulatory requirements"? 

17 A.  Uh-huh. 

18 Q. Is that a Ilyesl'? 

19 A. Yes. I'm sorry. 

20 Q- Yeah. 

21 A. I apologize. 

22 Q. I should have at the outset said, please use yes 

23 if you can because I do the same thing. 

24 What does the word lllawstl mean to you as used in 

25 that sentence? 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602) 274-9944 
Phoenix, AZ 

http://www.az-reporting.com


SUSAN MADDEN - 03/21/2012 
62 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A. If the law changed regarding effluent or 

regarding the production of the water somehow. 

Q. What does the word Ilregulations" mean? 

A.  Those are the rules that - -  I would interrupt 

that to be the rules that BCSC has to abide by. 

Q. And what does the word I1ordersl1 mean to you, as 

used, of course, in this sentence? 

A. Okay. Under this context, I would say, if 

someone ordered BCSC to act in a certain fashion, some 

legal entity that had authority. 

Q. Such as the Arizona Corporation Commission or the 

Superior Court? 

A. Such as those, yes. 

Q. And then it says, "or other regulatory 

requirements. 

What does that mean to you within this sentence? 

A.  Again, regulatory requirements means, to me, the 

rules that BCSC is required to abide by in the operation 

19 of the plant. 

20 Q. And then it says, this sentence, "prevent or 

21 materially limit the operation of The Boulders East 

22 P1ant.I" 

23 What does that language mean to you, as used in 

24 this sentence? 

25 A. If any of those preceding descriptors - -  laws, 
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regulations, orders, or other regulatory requirements - -  

if they either limited Black Mountain's ability to operate 

the plant or prevent the plant from operating. 

Q. And then the last portion of that sentence says, 

"or render the operation of such plant uneconomic." 

Do you read that to mean that, if the physical 

condition at The Boulders plant or any laws, regulations, 

orders, or other regulatory requirements render the 

operation of such plant uneconomic, that the obligations 

under paragraph 6 would terminate? 

MR. BELLAMY: Objection to form. 

BY MR. BOURQUE: 

Q- Is that the way you read it? 

A. Not being a legal person - -  

Q. Sure. And I will tell you why I asked the 

question that way, because it appears to me that you have 

the obligations under paragraph 6 terminating if you have 

physical conditions or if you have laws, regulations, 

orders, or other regulatory requirements. Then it says, 

"prevent or materially limit the operation of The Boulders 

East Plant or render the operation of such plant 

uneconomic. 

So my question is: Do you read it the way I read 

it, which is that the obligations of BCSC under paragraph 

6 are going to terminate if physical conditions at The 
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1 Boulders plant, or any laws, regulations, orders, or other 

2 regulatory requirements render the operation of the such 

3 plant uneconomic? 

4 MR. BELLAMY: Objection to form. 

5 BY MR. BOURQUE: 

6 Q. Do you read it - -  how do you read that language? 

7 Do you read it like me or a different way? 

8 A.  It's - -  it's - -  those are the words that are on 

9 the page as you have read them back, yes. 

10 Q- But do you agree that if the physical condition 

11 at The Boulders East Plant or any laws, regulations, 

12 orders, or other regulatory requirements render the 

13 operation of such plant uneconomic, BCSC's obligations 

14 under paragraph 6 shall terminate? 

15 MR. BELLAMY: Objection to form. 

16 BY MR. BOURQUE: 

17 Q. Or do you read it a different way? 

18 A.  In the context of that isolated sentence, I'm 

19 reading it as you are reading it. 

20 Q- And the word Iluneconomic" appears to be defined 

21 in the last sentence - -  and I think we talked about it 

22 earlier today - -  in the last sentence of paragraph 6. 

23 Do you see that? 

24 A.  Yes. 

25 Q. Do you read lluneconomicll as used in the sentence 
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1 on page 5, which is the first full sentence after 6 (a) 

2 through (d), to be defined in the last sentence of 

3 paragraph 6, which is on page 6, which states that "For 

4 purposes of this provision the term 'uneconomicI1l - -  and 

5 uneconomic is in quotes - -  ''means that the cost and 

6 expenses relating to the treatment and delivery of 

7 effluent, including applicable overheads, would exceed the 

8 market price for effluent used for golf course irrigation 

9 and similar purposes in Maricopa Countyll? 

10 A.  I expect - -  

11 MR. BELLAMY: Objection to form. 

12 THE WITNESS: Sorry. 

13 I expect that that's - -  that definition of 

14 lluneconomicn is tied to this use of the word lluneconomic.ll 

15 BY MR. BOURQUE: 

16 Q. In other words, the use of the word I1uneconomic,l1 

17 the first time in paragraph 6, which is in that first full 

18 sentence after 6 (a) through (d), that term is a term of 

19 art we just defined in the last sentence of paragraph 6; 

20 correct? 

21 A. That's how - -  yes. Yes. 

22 Q. Now, the second sentence after 6 (a) through (d) 

23 starts out, "If economic considerations, technical 

24 requirements, or regulatory changes require BCSC to close 

25 or relocate The Boulders East Plant, BCSC will attempt in 
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good faith and to the extent technically feasible to 

relocate The Boulders East Plant or construct a new 

wastewater treatment plant at a site that is as close as 

reasonably possible (taking into account the economics of 

such relocation or construction) to the golf course.Il 

Do you see that? 

A. Yes. 

Q- How do you read - -  what do you believe "economic 

considerations" means in that sentence? 

MR. BELLAMY: Objection to form. 

BY MR. BOURQUE: 

Q. What is your understanding of what Iteconomic 

13 considerationst1 means within the use of that sentence? If 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you don't know, you can just tell me, and if you don't 

have any opinion, you can tell me that, too. 

A. I believe - -  I actually don't have an opinion on 

that. 

Q. Same question with the use of the words 

lltechnical requirements" as used in that sentence. 

Do you have any opinion or understanding of what 

that means? 

A. I can tell you what I think it means is, if the 

current plant doesn't meet what is technically required by 

law, then - -  and it would require BCSC to close or 

relocate the plant, they would do that in good faith. 
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1 Q. And then ''regulatory changes," as used in that 

2 sentence, any understanding or any opinion as to what that 

3 means? 

4 A. I would expect that that means pretty much the 

5 same as the technical requirements. 

6 Q. And then with respect to the remainder of that 

7 sentence, what, in your opinion, is the result if it's not 

8 technically feasible to relocate the plant or construct a 

9 new wastewater treatment plant? 

10 MR. BELLAMY: Objection to form. 

11 BY MR. BOURQUE: 

12 Q. Do you have an understanding one way or the other 

13 of what would happen based on the language in the 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

agreement? 

A. It's inconclusive, I think. It says that if - -  

if required to close the plant, if any of those things - -  

economic considerations, technical requirements, 

regulatory changes - -  require the plant to be closed, they 

will attempt in good faith to relocate it. 

Q. I understand that, but to the extent - -  

A.  There is no other conclusion within the context 

of that sentence. 

Q. But within the context of the entire paragraph 6, 

what do you believe happens if there couldn't be a - -  if 

it's not technically feasible to relocate the plant or 
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1 construct a new wastewater treat plant, what happens? 

2 MR. BELLAMY: Objection to form. 

3 THE WITNESS: I don't have an opinion on that. 

4 BY MR. BOURQUE: 

5 Q. The follow-up sentences in this paragraph 6 that 

6 talks about, "In the event that The Boulders East Plant is 

7 relocated or a new facility constructed, user will be 

8 responsible for the cost of constructing additional 

9 pipelines and other facilities necessary to transport the 

10 effluent from such location to the resort's delivery 

11 point, which upon request of BCSC shall be considered a 

12 contribution in aid of construction.Il 

13 And user, as defined in this agreement, is your 

14 company; correct? 

15 A. Yes. 

16 Q. Has your company done any research as to what the 

17 cost of construction - -  constructing additional pipelines 

18 and other facilities necessary to transport the effluent 

19 from such location to the resort's delivery point? 

20 A.  No. 

21 Q. Do you know why? 

22 A.  That is not something which we would have an 

23 expertise. 

24 Q. Have any of the consultants or experts that you 

25 have retained or talked to given you any opinion as to 
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1 what the cost would be? 

2 A. No. 

3 Q. Have any of the experts or consultants that you 

4 have retained, or anybody within your company, other than 

5 counsel, talked to you about what the increased rate for 

6 the effluent might be if my company were forced to build a 

7 new wastewater treatment plant? 

8 A. No. 

9 Q. Do you know, for example, if the rate increased, 

10 you know, to over, say, $200 a year - -  I believe it's 

11 south of $30,000 a year right now. Actually, let me 

12 strike all that. 

13 Do you know what your company is paying for the 

14 effluent per year now that it receives from my client? 

15 A. I would have to go back and look at notes. 

16 Q* Do you know whether or not your company would 

17 continue under the agreement or would terminate the 

18 agreement if, for example, the rate that it had to pay 

19 went up 20-fold? 

20 A.  I'm not in a position to make that decision. 

21 Q. And who is the decision-maker on something like 

22 that? 

23 A.  That would be ownership. 

24 Q. And within that ownership, who would it be? 

25 A. It could be Karen Sprogis. It could be someone 
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1 that Karen reports to. 

2 Q- And again - -  I apologize if I asked this - -  who 

3 is Ms. Sproegis employed by? 

4 A. She's - -  Wind P1 Mortgage. 

5 Q. Let's go back to the motion to intervene, please, 

6 page 2 at the introduction. 

7 Do you see that? 

8 A.  Yes. 

9 Q. And then the first parenthetical starting at line 

10 4 indicates that, "On June 15th, 2011, a prior intervenor, 

11 the Boulders Homeowners' Association, BHOA, filed a 

12 purported 'motion for plant closure order' that expressly 

13 seeks to nullify a binding contract between The Boulders 

14 and Black Mountain Sewer Corporation for the continued 

15 delivery of water critical to maintaining The Boulders' 

16 grounds. 

17 How does it expressly seek to nullify a binding 

18 private contract? 

19 MR. BELLAMY: Objection to form. 

20 BY MR. BOURQUE: 

21 Q. Let me ask you this: Have you reviewed the 

22 Homeowners' Association's motion for plant closure order? 

23 A. I have read it. 

24 Q. Do you know - -  do you have any opinion one way or 

25 the other whether it expressly seeks to nullify the 
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1 Effluent Delivery Agreement between your company and my 

2 client? 

3 A.  I do not have that knowledge. 

4 Q. Do you know who would at your company? 

5 A. I would imagine our legal counsel, who is very 

6 familiar with how that motion plays out. 

7 Q. Then the next parenthetical in the introduction 

8 of your company's motion to intervene indicates, 

9 "Moreover, as the BHOA's pending motion demonstrates, the 

10 existing parties are now actively making representations 

11 characterizing The Boulders' right without its permission, 

12 express or implied, or even appropriate consultation." 

13 Do you know what representations are being made? 

14 A. Can you tell me where you are? 

15 Q. I'm sorry. 

16 A.  I apologize. 

17 Q. No. I'm at line 12 of page 2 - -  

18 A.  Okay. 

19 Q. - -  of your company's motion to intervene. And 

20 that says, "The existing parties," meaning my client and 

21 the Homeowners' Association, your company alleges they're 

22 actively making representations characterizing The 

23 Boulders' rights without its permission, expressed or 

24 implied, or even appropriate consultation. 

25 My question is: What representations are being 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602) 274-9944 
Phoenix, AZ 

http://www.az-reporting.com


SUSAN MADDEN - 03/21/2012 
72 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

made? 

MR. BELLAMY: Objection to form. 

BY MR. BOURQUE: 

Q. Do you know what representations are allegedly 

being made? 

A. Not in the context of this, without referring 

back to the other document. 

Q. What document would you need to refer back to? 

A.  Probably the - -  the BHOA's pending motion. 

Q. Okay. Then the third parenthetical on page 2 ,  

the introduction, indicates that - -  and I'm quoting now 

from line 18 - -  "That motion," and that's the BHOA's 

motion, "fundamentally seeks to rewrite, and basically 

erase, a critical term of the agreement between BHOA and 

Black Mountain Sewer regarding The Boulders' contract with 

Black Mountain Sewer." 

Is that the same answer? You would need to see 

the motion? 

A.  That would call - -  that particular line calls for 

a legal interpretation, so I may or may not even after 

reviewing the motion be qualified to answer it. 

Q. Move on, if we could, to page 3 of the motion - -  

of your company's motion to intervene, at line 9. It 

says, ''A fair resolution consistent with the terms of the 

agreement," and that's, I think, referring to the Effluent 
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1 Delivery Agreement, "of course, would require that Black 

2 Mountain Sewer make arrangements for The Boulders to 

3 receive replacement water from some other supplier at a 

4 cost consistent with the terms of The Boulders' contract 

5 with Black Mountain Sewer." 

6 Do you believe that to be a true statement? 

7 MR. BELLAMY: Objection to form. 

a THE WITNESS: I need to put the whole thing into 

9 context. Can you give me a few minutes? 

10 BY MR. BOURQUE: 

11 Q. We can move on. We can move on from that. 

12 That's fine. 

13 Please move to page 5 of the motion to intervene. 

Line 16 indicates, "That condition makes perfect sense 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

because in that situation The Boulders presumably could 

purchase the replacement water from an alternate supplier 

on the market for less than the cost of Black Mountain 

Sewer s new plant. 

Are you aware of any alternate suppliers on the 

market that The Boulders could buy effluent from? 

A. I'm not aware. 

Q. Has - -  other than counsel, have you had any 

discussions with any members of your company or anybody 

else about alternate suppliers on the market? 

A. We have spent a significant amount of time 
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1 researching alternate supplies of water. 

2 Q. But an alternate supplier seems to me to be some 

3 entity, rather than trying to, for example, bring up 

4 groundwater or something like that. 

5 A. Well, I guess that is an interpretation of the 

6 word "supplier. 

7 Q. Now, moving down on page 5, line 25, "Instead, it 

8 is patently obvious that Black Mountain Sewer hopes to use 

9 this proceeding, with the BHOA acting as Black Mountain 

10 Sewer's stalking horse, to try and get off the hook on a 

11 contract that Black Mountain Sewer now evidently views as 

12 an inconvenience. I' 

13 I usually use cat's paw. I haven't seen stalking 

14 horse. I will look that one up. 

15 But what did - -  what does your company mean by 

16 this, by this I1stalking horset1 comment? 

17 A. That is not something I can respond to. 

18 Q. Okay. Do you know what a stalking horse is? 

19 A. Not really. 

20 MR. BOURQUE: Does anybody? 

21 I bet you do. 

22 BY MR. BOURQUE: 

23 Q- Do you believe that Greg Sorenson or Black 

24 Mountain has acted in bad faith in trying to find a 

25 solution to the water issue? 
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A. No. 

Q. Do you believe that Greg's acted in good faith? 

MR. BELLAMY: Objection to form. 

THE WITNESS: I have not witnessed him acting 

otherwise. 

BY MR. BOURQUE: 

Q. Has anybody within your company told you, other 

than counsel, that he has done something improperly or he 

is not genuine in trying to seek a solution? 

A. Those are two very separate and very distinct 

questions. 

Q. Let's take them one at a time. 

A. I have not heard from anyone that he has acted 

improperly in any way. 

Do I - -  are you asking, do I believe that Black 

Mountain has done all it could to help find a solution? 

Q. And what is your answer there? 

A. I don't believe so. 

Q. What more do you think Black Mountain should or 

could do? 

A. Well, I think we - -  that gets - -  that speaks to 

reopening the lines of communication where we - -  there's a 

free interchange of information and thought and idea. 

Q. Are you saying that Black Mountain stopped the 

line of communication with your company? 
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1 A. I believe the line of communications are not as 

2 productive as they should be. 

3 Q. And whose fault is that, in your opinion? 

4 A.  Well, it's our opinion that it's Black Mountain. 

5 To Black Mountain, it's us. 

6 Q. But do you have any facts in terms of what 

7 Greg Sorenson or anyone on Black Mountain's behalf has 

8 done or not done in terms of not being responsive or not 

9 looking at feasible alternatives? 

10 A. By way of example, I would like to see - -  I would 

11 like to have seen a circle back together to discuss the 

12 replacement plant option and how that could play out, what 

13 it might mean in terms of rate increases, what it might 

14 mean - -  so we would take it to the next step - -  what it 

15 might mean in terms of location, pipes, the cost of 

16 construction, and so on and so forth. 

17 Q. You would like to see that happen. 

18 Has your counsel, to your knowledge, or have you, 

19 or has anybody from your company made that request of 

20 Black Mountain? 

21 A. Not to my knowledge. 

22 Q. What else do you think that Black Mountain could 

23 or should be doing to try and resolve the water issue out 

24 at The Boulders? 

25 A. I think it's - -  inevitably it comes down to, if 
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1 there are a variety of options on the table, which option 

2 makes the most sense, and then together we have to sit 

3 down and talk about settlement, if there is a closure, and 

4 if that - -  and that water has to be replaced, what is 

5 Black Mountain willing to commit to that settlement and 

6 that results from a termination of contract. 

7 Q. But from the standpoint of running the wastewater 

8 treatment plant or engaging in negotiations with your 

9 company and trying to seek a solution to the water problem 

10 out at The Boulders, what more do you think Black Mountain 

11 could or should be doing? 

12 A. I think that is all we would hope for. 

13 Q- Okay. In the event that the - -  a new facility is 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

constructed somewhere, are you aware of only one potential 

location, that Juergen Nick potential location, or are 

there other locations on the table? 

A. I have not looked at another location. I'm aware 

only of the Juergen Nick location. 

Q. Has anybody done a study of the impact on the - -  

on your company if that effluent was no longer provided by 

Black Mountain? 

A. A specific study, no. 

Q. Or even a general study or any kind of analysis? 

A. I can - -  I can give you a rough analysis. 

From a - -  from a revenue perspective we have 

ARIZONA REPORTING SERVICE, INC. 
www.az-rep0rting.com 

(602) 274-9944 
Phoenix, AZ 

http://www.az-rep0rting.com


SUSAN MADDEN - 03/21/2012 
78 

1 identified that on average five and a half million out of 

2 40 million comes from golf. However, as I said in my 

3 testimony, The Boulders is a designation golf resort. Our 
SEE AnACHED IKEB 

4 lodging business, if you will, which flows to all other 

5 revenue sources, all revenue sources, including golf, is 

6 approximately 55 percent group business - -  meetings, 

7 conventions, things of that nature - -  and 45 percent 

8 leisure travel. 

9 Of that 55 percent group business, on an 

10 annualized basis, 44 percent of the group guests play 

11 golf. Of the 45 percent of the business that is leisure 

12 travel, 37.7, so 38 percent play golf. 

13 By a very quick set of extrapolation assumptions, 

14 you can determine that we would lose a significant - -  

15 40 percent of our business would go away very quickly. 

16 Between 40 and 42 percent of the business that comes to 

17 the resort to play golf would disappear. Take that 

18 against 40 million - -  

19 Q. And under that analysis, correct me if I'm wrong, 

20 but the premise is that there is no golf course; right? 

21 A. Correct. 

22 Q. Okay. Question - -  

23 A. There is no - -  the nature of our client is a 

24 luxury client. That client has a certain standard that it 

25 expects from us. If we cannot produce a golf course that 
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1 meets that expectation, they will choose to go elsewhere. 

2 If 4 0  percent of our clientele choose to go 

3 elsewhere, that's a loss of roughly $16 million a year off 

4 of our top line. 

5 Q. But the - -  what is the percentage of water that 

6 is delivered to your company by my client pursuant to the 

7 Effluent Delivery Agreement? 

8 A. It's approximately 15 percent. 

9 MR. WILEY: Off the record. 

10 (Discussion off the record.) 

11 BY MR. BOURQUE: 

1 2  Q. And has anybody done an analysis as to whether 

13 the golf courses would need to be shut down if the 

1 4  15 percent weren't delivered? 

15 A. Dean can give you the specifics on that, but 

16 there would be significant impact on the quality of the 

17 courses - -  there is no question - -  and there would be a 

18 compromise to the quality and integrity of the courses. 

19 Q. Is Dean the best person to chat with in that 

20 regard? 

2 1  A. He really is. 

2 2  Q. Okay. I will spare you the questions then. 

23 Except for one, what has Dean told you in terms 

24 of what the difference would be? 

25  A. Dean has gone through, and we discussed together, 
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1 a series of - -  among our options, conservation efforts; 

2 what can we do without, and what is the impact of that? 

3 And we have talked about, would we have to close 

4 one of the courses? Would we have to not overseed all - -  

5 the roughs on both courses, perhaps. Right now we 

6 overseed the roughs on one course, and we don't overseed 

7 on the other each year. 

8 Q. Has Dean provided you with any kind of written 

9 opinions or reports? 

10 A. No. 

11 Q. Has he e-mailed you in that regard and said, hey, 

12 you know, this is how it's going to shake out if? 

13 A. I would have to go back and check. I don't 

14 recall if he has sent me e-mails or if we have simply had 

15 a number of conversations. 

16 Q. And what has been the conclusion, if any, as to 

17 the impact on the folks that come to golf and the folks 

18 that come to lodge at the resort? How many would you 

19 lose? 

20 A. We would stand to lose a good share of that 

21 40 percent of our clientele - -  

22 Q. And how - -  

23 A. - -  if we lost the courses - -  if we lost the 

24 integrity and the quality of the courses. 

25 Q. That is two different things, but let's assume 
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that the courses stay open. 

A. Uh-huh. 

Q. Has there been any analysis done in terms of, you 

know, if trees were missing or if grass is a certain hue 

or shade? Has anybody done that type of analysis? You 

can tell I'm not a golfer. 

A. Dean can really give you the insight into what 

the golf courses would look like at that stage of the 

game. Tom can speak to what the golf experience is at our 

level of luxury and what the client expects. So I would 

recommend that you follow up with the two of them. 

THE WITNESS: Do you mind if I get up and get 

some water? 

MR. BOURQUE: Not at all. Anytime. You know, if 

we take a five-minute break, I will wrap - -  I will wrap up 

shortly thereafter. I just have to check my notes and 

check with the client. 

(A recess was taken from 11:54 a.m. until 

12:06 p.m.1 

BY MR. BOURQUE: 

Q. You had mentioned that, I think, the revenue 

yearly for the resort is $40 million? 

A. On average. 

Q- On average. 

How much of that is net profit? 
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1 A. It depends on how far north of 40 we are, because 

2 that is a critical turning point. We run in the 

3 neighborhood - -  net, bottom line, 1 percent. 

4 Q. 1 percent? 

5 A. Uh- huh. 

6 Q. Okay. And then same question for the revenue 

7 generated by the golf courses. I think you said - -  did 

8 you say it was 4.5 million? 

9 A.  On average five and a half. 

10 Q. I apologize. On average five and a half million. 

11 What of that is net profit? 

12 A.  Departmental profit prior to water, and that is a 

13 critical component because water cost is not contained 

14 within golf departmental profitability and our uniform 

15 system of accounts for hotels. It is contained separately 

16 as a utility cost, but it - -  that profit would be about 36 

17 to 40 percent of five and a half million. 

18 Q. Okay. And that is not including what you have to 

19 pay for the water? 

20 A. Correct. 

21 Q- All right. And then in terms of paying for the 

22 water, did you testify that you are not sure what you are 

23 paying my client? 

24 A. I would have to double-check my notes. I believe 

25 I know what that is per-acre foot, but I would have to 
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1 double-check. 

2 Q. Okay. And then do you know, what are the other 

3 sources of water? Is it the City of Scottsdale? 

4 A. City of Scottsdale, RWDS. 

5 Q. And any other sources, other than my client and 

6 the City of Scottsdale? 

7 A. I think sewage is Carefree Water Company. I 

8 think that is it. Yeah. 

9 Q. And do you know what you're paying the City of 

10 Scottsdale for any form of water, whether it be potable or 

11 irrigation? 

12 A. Oh, we would have different rates each for 

13 potable and for irrigation. I would have - -  again, I 

14 would have to go back to notes and double-check. The RWDS 

15 is contractual, and so I would have to go back - -  

16 Q. Okay. 

17 A. - -  and double-check the per-acre foot. 

18 Q. Okay. Bear with me one second. 

19 Do you know the yearly totals of what you are 

20 paying for all your water combined? 

21 A. Strictly golf course or all in? 

22 Q. Start with strictly golf course and then go - -  

23 A. That I can't segregate. 

24 Q. Oh. 

25 A. That is why the question was critical. 
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Okay. And then all in? 
SEE ATTACHED / KEB 

1 Q. 
2 A. All in, it's in the neighborhood of one and a 

3 half million - -  between one and a half and two million. 

4 Q. And that is segregated - -  and a portion of that 

5 is the golf course? 

6 A. Correct. 

7 Q. Do you know if it's more or less than 50 percent? 

8 A.  I would be speculating. I would have to tear it 

9 apart and segregate out all of those bills, and that would 

10 take some time. But I can do that. 

11 Q- And what are the other water uses, other than the 

12 golf course? 

13 A.  The resort: every restaurant, the spa, lodging, 

14 every - -  every guest room - -  

15 Q. Yeah. 

16 A. - -  throughout. 

17 MR. BOURQUE: You know what? I don't have any 

18 further questions. I appreciate your time - -  

19 THE WITNESS: Sure. 

20 MR. BOURQUE: - -  sincerely, and thank you. And 

21 we will talk about getting a copy afterwards. 

22 MR. WAKEFIELD: I do have a few questions, if I 

23 may. 

24 MR. BOURQUE: And it's your call on whether you 

25 want to relocate. 
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1 

2 

3 EXAMINATION 

4 

5 BY MR. WAKEFIELD: 

Q. Let me start just reviewing a few things for some 6 

7 clarification regarding answers you have already given. 

You had indicated, in terms of timing of some of 8 

9 the consultants that you had discussed, the McBride 

Engineering report? 

A. Uh-huh. 

10 

11 

Q. And I know you indicated that it wasn't the 12 

resort that had retained them. 

But do you recall what the timing was, when the 

13 

14 

McBri.de analysis was undertaken? 15 

A.  That was when we were talking storage, and I want 

to say - -  it was last year, whether that was spring. I 

16 

17 

18 can go seasonally in that way. 

Q. I think 2011 works. 19 

20 And then the analysis that was undertaken by 

Juergen Nick, when was that? 21 

22 

23 

A.  Juergen's visit was last fall, just prior to the 

meeting we had up here at Fennemore Craig, about a week 

24 

25 

before that one. And I don't remember that exact date, 

but it's probably on all of our calendars if we went back. 
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1 Q. Fall of 2011? 

2 A. 2011. 

3 Q- Okay. With respect to the various options for 

4 alternative water or conservation that you have explored, 

5 you indicated that none of the options were acceptable to 

6 your company and that Mr. Hunter could speak to the 

7 technical reasons why that was. 

8 But were any of the options technically workable 

9 but not accepted for some other reason? 

10 A. Yes. Some of the options are - -  will work 

11 technically, but they are either cost prohibitive or 

12 require further exploration. 

13 Q. And which of the options do you understand to be 

14 technically feasible? 

15 A.  The - -  one of the options we pursued was an 

16 exchange of water with Desert Mountain, whereby they would 

17 give us some of their RWDS supply - -  a share of their RWDS 

18 water supply, and we would actually pay for them to 

19 receive IWDS. So we would pay IWDS rates to get RWDS, 

20 which is roughly triple the cost, if I recall. That would 

21 require us buying a share of Desert - -  of the IWDS line, 

22 which is where the cost-prohibitive piece comes in. 

23 Q- And were there other technically feasible 

24 options? 

25 A.  Let me walk through the solutions. We walked 
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1 through - -  let me take a look - -  you know what? I will 

2 steel these. 

3 Let me think about those. Groundwater, not 

4 technically feasible and not contractibly doable. 

5 Water conservation sprinklers, not technically 

6 doable. 

7 Cave Creek, not doable. 

8 Potable water through the City of Scottsdale is 

9 technically doable. Whether it's allowed by the City of 

10 Scottsdale or not is another issue altogether, but 

11 technically possible. 

12 And I can't speak to the technical possibility of 

13 a replacement plant. 

14 Q. Okay. 

15 A. I mean, that technically should be doable, but I 

16 can't speak to that specifically, what the complications 

17 were. 

18 Q. Okay. Thank you. 

19 In response to the question about what plans the 

20 resort might have with respect to what it would do in 2021 

21 when the Effluent Delivery Agreement expires, you 

22 indicated that there - -  the resort - -  your company has 

23 made no decisions. And I thought I heard you say that you 

24 have only explored alternatives in the context of this 

25 process; is that correct? 
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1 A. Yes. 

2 Q. And so what would have been the earliest date 

3 that you started looking at these alternatives? 

4 A.  In the course of this process. 

5 Q. Okay. 

6 A. So subsequent to that first meeting, I think, in 

7 September of 2010. 

8 Q. Okay. So before September of 2010, your company 

9 didn't have any - -  hadn't undertaken any analysis for the 

10 purpose of having a contingency plan if something made the 

11 water from The Boulders East Treatment Plant unavailable? 

12 A. Not during the time I have been here. 

13 MR. WAKEFIELD: Okay. I just have one exhibit. 

14 (Exhibit 5 was marked for identification.) 

15 BY MR. WAKEFIELD: 

16 Q. Ms. Madden, are you familiar with this document, 

17 the Stipulation of Facts that was filed in this 

18 proceeding? 

19 A.  Yes. 

20 Q. Have you reviewed it previous to today? 

21 A.  I have seen it and read it previous to today, 

22 yes. 

23 Q. Okay. If you could just take a moment to review 

24 it currently, and let me know, are there any statements 

25 here in the numbered paragraphs with which you dispute the 
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1 accuracy of this statement? 

2 A.  Dispute? 

3 Q. Correct. 

4 A.  Okay. No. 15 - -  paragraph No. 15 - -  watch 

5 this - -  line 8, page 3. 

6 MR. BOURQUE: Very nice. 

7 THE WITNESS: "The resort obtains approximately 

8 10 percent of its irrigation water," I don't know how 

9 technical we want to be here, but I believe it's 

10 15 percent. 

11 BY MR. WAKEFIELD: 

12 Q. Okay. 

13 A. And I am not disputing, but I simply can't 

14 validate the number of Black Mountain customers, 

15 residents, Boulders, and others. Those facts I can't 

16 stipulate to, but I don't have any particular correction 

17 or objection to them. 

18 Q. Okay. Thank you. I appreciate that. 

19 NOW, Ms. Madden, you indicated earlier that you 

20 first experienced the odors from the treatment plant, or 

21 whatever the source of the odors were, the sewer-related 

22 odors, when you began playing the course about five and a 

23 half years ago. 

24 Were you aware of odor issues from the sewer 

25 system before that time? 
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A. No. 

Q. Okay. And you rated the level of those odors as 

a 6 to an 8 .  

Would you characterize that as a level of odor 

that is offensive? 

A. Some days more than others, yeah. Some days 

barely noticeable. Some days about a 6 and others about 

an 8. For me it was not an issue. I was playing through. 

Q. Okay. Are you aware of whether there have been 

any complaints from any of the resort guests regarding the 

odors? 

A. I understand there have been complaints - -  

Q. And do - -  

A. - -  and questions. 

Q. Do you know over what period of time those 

complaints - -  

A. Tom can speak to that. 

Q. Okay. 

A. Personally, I can't. 

Q. Now, in your testimony that was filed at the 

Commission, at page 6, beginning at line 15, the sentence 

says, "When the idea of plant closure was presented to us, 

it wasv1 - -  do you see that sentence? 

A. Yes. 

Q- Okay. When was it that you are referring to, 
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that the idea of plant closure was presented to the 

resort? 

A. I believe the first - -  the first time we had a 

discussion and learned of the desire to get a plant 

closure was late fall/early winter of 2009/2010. So 

November - -  somewhere between November and February, I 

would guess, of 2009 to 2010. 

Q- So before November of 2009, the company was not 

aware of any proposal that involved closing the wastewater 

treatment plant? 

A.  To the best of my recollection. 

Q. Okay. Do you know whether Mr. McCahan or 

Mr. Hunter would have any additional knowledge on whether 

14 there were earlier communications? 

15 A. They might. 

16 Q. Okay. Thank you. 

17 If you could look at the Effluent Delivery 

18 Agreement that was marked as Exhibit 3. 

19 A. Uh-huh. Yes. 

20 Q. And at page 5 you discussed the concept of laws 

21 and regulations and orders and regulatory requirements 

22 that might limit the operation of the plant. 

23 Does the resort dispute that the Commission has 

24 the authority to order the plant to be closed? 

25 MR. BELLAMY: Objection to form. 
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THE WITNESS: I don't think the resort would - -  

you know, we rely completely on legal counsel for that. I 

don't think we have an opinion on that. 

BY MR. WAKEFIELD: 

Q. If the Commission were to enter an order ordering 

Black Mountain to close its plant, do you know whether 

your company would appeal that order? 

MR. BELLAMY: Objection to form. 

THE WITNESS: I can't speculate on that. 

BY MR. WAKEFIELD: 

Q. NOW, you're aware that the Homeowners' 

Association has asked the Commission to order that the 

plant be closed; is that correct? 

A.  That's correct. 

Q. Okay. And does the resort oppose closure of the 

plant, per se, or are there only limits as to what the 

resort's opposition to plant closure might be? 

MR. BELLAMY: Objection to form. 

THE WITNESS: Let me see if I can - -  are you 

asking that if water were replaced - -  if we were able to 

get water from another source, we would object to the 

plant being closed? Is that your question? 

BY MR. WAKEFIELD: 

Q. Okay. If - -  let me rephrase it to that, and then 

I will step through a few others. 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602) 274-9944 
Phoenix, AZ 

http://www.az-reporting.com


SUSAN MADDEN - 03/21/2012 
93 

1 If you had an alternative source of the water 

2 necessary to irrigate the golf courses, then the resort 

3 would not oppose closure of the plant; is that correct? 

4 A. Assuming that source was affordable, the resort 

5 would not object. 

6 Q. Okay. Are there other things that might possibly 

7 occur or be available that would allow the resort to not 

8 oppose closure of the plant, other than replacement water? 

9 MR. BELLAMY: Objection to form. 

10 THE WITNESS: I'm not sure I understand. 

11 BY MR. WAKEFIELD: 

12 Q. Okay. You said affordable replacement water, if 

13 there were - -  affordable alternative water available you 

14 wouldn't oppose closure. 

15 Are there other things, other than affordable 

16 replacement water, that would allow the resort to not 

17 oppose closure of the plant? 

18 A.  Rain. 

19 Q. Okay. 

20 A.  Lots of it, frequently. Of course, that gets 

21 into the affordable water. 

22 I'm not certain I understand or I have an idea of 

23 what those might entail. 

24 Q. So nothing comes to mind other than that? Okay. 

25 Thank you. 
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1 Now, what is the resort asking the Commission to 

2 do with respect to the Homeowners' motion seeking plant 

3 closure? 

4 MR. BELLAMY: Objection to form. 

5 THE WITNESS: Our goal is to be heard by the 

6 Commission. 

7 BY MR. WAKEFIELD: 

8 Q. And what is it that you want the Commission to 

9 hear? 

10 A.  That we are also a customer of Black Mountain. 

11 We are a solid, tax-paying entity of this county and the 

12 City of Scottsdale, and that we have a vested interest in 

13 the water supply that is provided by Black Mountain. We 

14 have total compassion for the odor issues that the BHOA 

15 has been struggling. We also recognize that to not have 

16 an affordable replacement water supply jeopardizes our 

17 economic future and the value of the homes of the Boulders 

18 Homeowners' Association. 

19 Q. Okay. Anything else? 

20 A.  That would pretty much do it. 

21 Q. Okay. NOW, your reference there was to - -  

22 included vested interest in the effluent or something - -  I 

23 think you used the term "water supply from Black Mountain 

24 Sewer." 

25 You would agree that the only water you are 
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1 getting from the sewer company is the effluent; is that 

2 correct? 

3 A.  Yes. 

4 Q- Okay. You have other potable water sources? 

5 A. Yes. 

6 Q. The City of Scottsdale you referred to; correct? 

7 A. Yes. Yes. 

8 Q. Does the resort believe that the sewer company 

9 has any obligations to provide that effluent, other than 

10 obligations that arise under the Effluent Delivery 

11 Agreement? 

12 MR. BELLAMY: Objection to form. 

13 BY MR. WAKEFIELD: 

14 Q. Let me put this it this way: The Effluent 

15 Agreement can expire by its own term as early as 2021? 

16 A. Yes. 

17 Q. Okay. If that were to occur, would there be any 

18 other reason that Black Mountain Sewer would be obligated 

19 to provide effluent to the resort? 

20 MR. BELLAMY: Objection to form. 

21 THE WITNESS: You are asking me to interpret the 

22 legal contract in a way, I think. 

23 BY MR. WAKEFIELD: 

24 Q. No. I'm saying after the contract terminates - -  

25 A.  After the contract expires - -  

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602) 274-9944 
Phoenix, A2 

http://www.az-reporting.com


SUSAN MADDEN - 03/21/2012 
96 

1 Q. - -  by it's own terms - -  

2 A. 

3 THE COURT REPORTER: I need one at a time. 

4 THE WITNESS: Sorry. 

5 BY MR. WAKEFIELD: 

6 Q. Are there any other reasons that the 

_ _  by _ _  

7 company - -  that the sewer company would have to provide 

8 effluent to the resort after the contract expires? 

9 A. Not to my knowledge. 

10 Q. Okay. So that vested interest in the effluent 

11 that you had referred to is an interest that arises 

12 exclusively under the Effluent Delivery Agreement? 

13 I think she needs an oral answer. 

14 A. Yes. 

15 Q. Thank you. 

16 Feel free to refer to the Effluent Delivery 

17 Agreement in responding to these questions here. I want 

18 to kind of explore what the resort's position is. 

19 If the Commission were to order the treatment 

20 plant to be closed, do you believe that the sewer company 

21 still has obligations - -  would still have obligations to 

22 the resort? 

23 MR. BELLAMY: Objection to form. 

24 THE WITNESS: I think that that is an argument 

25 that the lawyers will have to make when that happens, if 
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that happens. 

BY MR. WAKEFIELD: 

Q. Is the resort asking the Commission to make that 

determination, of whether there are obligations that the 

sewer company would have to the resort? 

MR. BELLAMY: Objection to form. 

THE WITNESS: Is the resort asking the Commission 

to make the determination? 

BY MR. WAKEFIELD: 

Q. As to whether the sewer company would have any 

ongoing obligations to the resort, if the Commission 

ordered the plant to be closed? 

A.  I would have to review those documents again to 

see exactly how we have worded our request. 

Q. Okay. Let me kind of recharacterize the 

quest ion. 

Is it the Commission that you are asking to 

decide that question, or do you recognize that that 

question might be teed up in another forum? 

MR. BELLAMY: Objection to form. 

THE WITNESS: I don't even understand what you 

meant. So sorry. Maybe I'm hungry. 

BY MR. WAKEFIELD: 

Q. Is that - -  I think we are okay there. Thank you. 

MR. WAKEFIELD: I think those are all my 
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questions. Thank you, Ms. Madden. 

THE WITNESS: You're welcome. 

MR. BOURQUE: Nothing further. 

MS. MITCHELL: I do have just one or two. I just 

need some clarification on a couple things that you said. 

EXAMINATION 

BY MS. MITCHELL: 

Q- I'm Robin Mitchell. I'm the attorney 

representing Commission Staff. 

You indicated in answer to a question from 

Mr. Bourque that you thought that the replacement plant 

was the best long-term solution, and I think I am quoting 

you right on that. 

But then you also have testified that there is - -  

in the resort's position there is not a solution that is 

affordable. 

So is the replacement plant just in theory would 

be the best solution but it's not an economic solution in 

the resort's mind? 

A. I have not been able to see any numbers. I 

haven't seen any numbers on what that water cost would 

look like at the end of the day if we were to pursue that 

replacement plant option. So I kind of have to exclude 
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1 that. It conceptually makes the most sense to me, to me, 

2 not a water expert, but I haven't seen the economics of it 

3 yet. 

4 Q. Thank you. 

5 And in response to a question from Mr. Wakefield, 

6 I think you indicated that you - -  that the resort became 

7 aware of the settlement agreement in November of 2009? 

8 A.  The settlement agreement? 

9 Q. Between the HOA and Black Mountain. 

10 A. Oh, I'm not sure that I termed that as a 

11 settlement agreement. 

12 We became - -  

13 Q. Well, the plant closure. Let me rephrase it 

14 then. 

15 The plant closure was a possibility? 

16 A. Was a possibility. We were aware at that point 

17 in time that that is what the desire of the homeowners was 

18 and they were going to move forward to work on that. That 

19 was their goal, and they were - -  they advised us of that. 

20 Q. And was the resort aware that there was a rate 

21 case proceeding that was going on to determine new rates 

22 for Black Mountain? 

23 A. Prior to that - -  

24 Q. Yes. 

25 A. - -  situation, no. 
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1 Q All right. And if there had been notice to the 

2 resort concerning the rate case proceeding, do you know 

3 who that would have gone to? 

4 A .  It presumably would have been served to our 

5 attorney of record. 

6 MS. MITCHELL: I don't have anything else. Thank 

7 you so much. 

8 THE WITNESS: Anybody else? 

9 MR. BOURQUE: You are free. Thank you. 

10 (Deposition concluded at 1 2 : 3 9  p.m.) 

11 

1 2  

1 3  

19 

2 0  

2 1  

2 2  

23 

24 
ARIZGPM REF&, I IIVC SEFtVICE, INC. 

Court Reporting & Videticonferencing Center 

2 5  

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

( 6 0 2 )  2 7 4 - 9 9 4 4  
Phoenix, AZ 

http://www.az-reporting.com


SUSAN MADDEN - 03/21/2012 
101 

1 STATE OF ARIZONA 1 
) s s .  

2 COUNTY OF MARICOPA ) 

3 

4 BE IT KNOWN that the foregoing deposition was taken 

5 by me, KATE E. BAUMGARTH, RPR, Certified Reporter No. 

6 50582 for the State of Arizona, and by virtue thereof 

7 authorized to administer an oath; that the witness before 

8 testifying was duly sworn by me; that the questions 

9 propounded by counsel and the answers of the witness 

10 thereto were taken down by me in shorthand and thereafter 

11 transcribed under my direction; that a review of the 

12 transcript by the witness was requested; that the 

13 foregoing pages contain a full, true and accurate 

14 transcript of all proceedings and testimony had, all to 

15 the best of my skill and ability. 

16 I FURTHER CERTIFY that I am in no way related to nor 

17 employed by any of the parties hereto, nor am I in any way 

18 interested in the outcome hereof. 

19 DATED at Phoenix, Arizona, this 1st day of April, 

20 2012. 
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DirectLine: 602-4404804 
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June 3,201 1 

HAND-DELIVERED 

Jay Shapiro, Esq. 
Fennmore Craig 
3003 N. Central Avenue 
Suite 2600 
Phoenix, Arizona 85012-2913 

Re: The Boulders v. Black Mountain Sewer Corporation 

Dear Mr. Shapiro: 

We are writing to you in your capacity as counsel for Black Mountain Sewer 
Corporation (‘Black Mountain Sewer”). Please be advised that Michele Van Quathem and I 
have been engaged by Wind PI Mortgage Borrower, LLC, doing business as The Boulders 
(“The Boulders”), along with co-counsel Janet Betts and Danelle Kelling, to represent it in 
connection with enforcing its rights under the 2001 Effluent Delivery Agreement with Black 
Mountain Sewer. In accordance with our instructions, pursuant to Paragraph 14(a), we 
formally invoke and require that Black Mountain Sewer’s Designated Representative 
personally meet and confer with us at the earliest practicable date to engage in good-faith 
negotiations to resolve our pending dispute. Pursuant to Paragraph 14(b), if we are unable to 
resolve this dispute promptly, we reserve the right to initiate binding arbitration of all issues 
subject to arbitration, including but not limited to damages. In invoking this process, we are 
not waiving our right to pursue any and all legal and equitable remedies through the courts or 
in any appropriate administrative proceedings, through direct legal actions or through 
intervention in existing actions or proceedings, in our sole discretion. 

We have formally invoked this meeting process under our contract in light of the long 
and disappointing history of informal discussions with Black Mountain Sewer. We have 
attempted in good faith to cooperate with Black Mountain Sewer to find appropriate 
solutions, but Black Mountain Sewer to date has failed to provide any assurances of its 
intentions to honor its contractual obligations to The Boulders, or to provide suitable 
replacement water without detriment to The Boulders. In fact, in reviewing the history of 
these discussions, Black Mountain Sewer has repeatedly appeared to disregard or dismiss 
those obligations. Moreover, to add insult to injury, in expressly seeking to terminate Black 
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Mountain Sewer's contractual obligations to The Boulders without securing replacement 
water or offering any compensation (or even offering the land at a substantially reduced 
purchase price), the draft document you just forwarded to Ms. Kelling underscores Black 
Mountain Sewer's unjustified and irresponsible refusal to honor or even to acknowledge 
those obligations. 

Consistent with your client's refusal to acknowledge its obligation, Black Mountain 
Sewer has stated that it has no intention of properly compensating The Boulders in the event 
that Black Mountain Sewer elects to close its wastewater treatment plant. Black Mountain 
Sewer's failure to acknowledge its continuing obligation to The Boulders not only constitutes 
an anticipatory breach of contract, but also demonstrates bad faith in regard to Black 
Mountain Sewer's obligations. Accordingly, we have been retained to p m e  appropriate 
legal action if Black Mountain Sewer does not promptly propose an appropriate resolution 
acceptable to The Boulders. In addition to seeking appropriate declaratory and other 
equitable relief as well as damages, we will also seek reimbursement of The Boulders' 
attorneys' fees and expenses. 

There is no reasonable question that Black Mountain Sewer bears the legal 
responsibility to make appropriate arrangements to provide The Boulders with suitable 
replacement water &er Black Mountain Sewer ceases operations at its wastewater treatment 
plant. The Effluent Delivery Agreement contractually obligates Black Mountain Sewer to 
provide 150,000 gallons per day to The Boulders at the contractually specified price for the 
IO-year term remaining under the contract, or through 2021. Moreover, pursuant to 
Paragraph 6, subparagraphs (a) and (c), Black Mountain Sewer made specific representations 
and covenants in the agreement, including to "[mlake such repairs, upgrades and 
improvements to the Boulders East Plant as may be necessary" to operate the facility to meet 
Black Mountain Sewer's obligations to The Boulders. By failing to address the facility's odor 
issues in a timely fashion to the residents' satisfaction, and instead allowing the situation to 
continue to the point where Black Mountain Sewer has instead negotiated an intended 
closure plan, Black Mountain Sewer has violated its covenants and acted in a fashion 
intended to deprive The Boulders of its benefits under the agreement. 

Moreover, The Boulders had the legal right to rely on these representations, 
covenanfs and promises under the agreement, and in fact, has done so. But for the existence 
of these legally binding commitments by Black Mountain Sewer, The Boulders would 
undoubtedly have pursued other water sources and solutions over the last decade. However, 
having relied, as we were entitled to do, on Black Mountain Sewer's 20-year contractual. 
commitment, options that might have been more cost-effective if pursued years ago are now 
either unavailable, impractical or infeasible because of the extraordinary costs. Black 
Mountain Sewer's conduct has left The Boulders in this highly problematic situation, and 
Black Mountain Sewer is legally responsible to The Boulders to address this situation and 
take steps to mitigate The Boulders' existing and potential damages. Quite simply, and with 
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no pun intended, Black Mountain Sewer has acted as if it is somehow acceptable to leave 
The Boulders "high and dry" while pursuing an intended plant closure. 

Leaving aside the fact that Black Mountain Sewer's conduct leading up to the 
intended plant closure was itself a breach of the agreement with The Boulders, Black 
Mountain Sewer cannot simply terminate its obligations to The Boulders without its consent. 
Indeed, we are troubled by Black Mountain Sewer's negotiated condition in its intended 
closure plan that specifies that it be allowed to terminate the obligation to The Boulders at 
little to no economic cost. That condition could not have been stipulated in good faith 
because, as already noted, The Boulders has relied on that agreement, and it is Black 
Mountain Sewer's responsibility to mitigate (or, if necessary, compensate) The Boulders 
under these circumstances. 

Specifically, we expect and demand that Black Mountain Sewer agree to the 
following terms: 

(1) Black Mountain Sewer must cooperate with and assist The Boulders in 
making arrangements for replacement water pursuant to a plan that will ensure that such 
water is available, and will be delivered without any interruption in service created by the 
dosure of the wastewater treatment plant, or any reduction in its service leading up to that 
dosure. 

(2) In the event that any replacement water secured under paragraph 1 above 
involves additional costs beyond the amount that would have been owed by The Boulders 
under the Effluent Delivery Agreement, then Black Mountain Sewer will accept 
responsibility for paying or reimbursing these costs. 

(3) Black Mountain Sewer will not continue to represent or imply to the Arizona 
Corporation Commission or any other public entity that Black Mountain Sewer may be able 
to evade its .financial responsibility to The Boulders. We do not consent to any such 
representation and, in fact, are sending you this letter to i d o m  you explicitly that we reserve 
and intend to enforce our legal rights in this matter to the fullest extent possible, unless a 
good-faith effort by Black Mountain Sewer results in a mutually acceptable resolution within 
the next 30 days. 

(4) Black Mountain Sewer will agree to keep The Boulders M y  informed about, 
and will consult with, The Boulders and its legal counsel regarding any legal action, 
including court cases and administrative proceedings, as well as enforcement actions or 
government investigations. Black Mountain Sewer must agree that it will not oppose any 
motion or other effort by The Boulders to intervene in any such matters. 
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In exchange for Black Mountain Sewer's agreement to these terms, The Boulders will 
agree not to pursue its current damages or attorneys' fees and expenses kom Black Mountain 
Sewer. We are willing to waive: such claims in exchange for a prompt agreement by Black 
Mountain Sewer to honors its obligations because we believe that continued cooperation and 
compromise would be in the best interests of the parties and of the community. However, 
please understand that we reserve all rights to prosecute any and all available claims, if we 
are forced to take legal or other action to protect our interests in this matter. 

Pursuant to Paragraph 14(a) of the Effluent Delivery Agreement, we are sending 
copies of this letter to the designated addressees for receipt of formal notices. Please advise 
us at your earliest opportunity of your and your client's availability for a meeting with us to 
discuss and attempt to resolve this dispute. 

/' 

Fredric D. BeIlamy / 
FDB/sdd 

cc: Black Mountain Sewer Company (via Federal Express) 
d o  Mr. Greg Sorensen 
Suite 201,1962 Canso Road 
Sidney, British Columbia 
Canada V8L 5V5 

Algonquin Power Income Fund (via Federal Express) 
c/o Mr. Peter Kampian 
Alonquin Power Corporation, Inc. 
#210,2085 Hurontario Street 
Mississauga, Ontario L5A 4Gl 
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WASTEWATER TREATMENT PLANT CLOSuRe AGREEMENT 

HOME OWNERS 
MOUNTAIN SEWER CORPORATION, an Arizona public service corporation (“BMSC”) 
(individually, a ‘‘Party” and collectively, “Parties”), for the purposes and consideration set forth 
hereinafk. 

A. BMSC is a public service corporation as defined in Article 15, Section 2 of the 
Arizona Constitution. BMSC owns and operates certain wastewater collection, transmission and 
treatment facilities and holds a certificate of convenience and necessity granted by the Arizona 
Corporation Commission (the “ACC“) authorizing BMSC to provide sewer utility service within 
portions of the Town of Carefiee and the City of Scottsdale. 

B. BHOA is an association of 332 home and property owners in the northern portion 
ofthe area h o w n  as the Boulders community in North Scottsdale and Carefree, A ~ ~ z o M .  A map 
depicting the general location of the Boulders community is attached hereto as Exhibit A to this 
Agreement. The Boulders cornunity also includes the Boulders Resort and Club (the 
“Resort”). The Resort is located in north Scottsdale and includes a hotel, clubhouse, pool, tennis 
courts, various landscaped arm,  two 18-hole championship golf courses, and numerous 
residential units. BHOA owns and controls the common areas and BHOA and its members are 
customers of BMSC, as the entire Boulders community is located within BMSC’s certificated 
service territory. 

D. At the present.time, BMSC operates a single wastewater trea&ent plant known as 
the Boulders East Plant (the “Plant?’) within the Resort. The Plant currently has a permitted 
capacity of 120,000 gallons per day (“gpd”) and a maximum treatment capacity of 160,000 gpd. 
BMSC currently treats an average 120,000 gpd of wastewater and delivers all effluent from the 
Plant to the Resort pursuant to an Effluent Delivery Agreement, dated March 2001. The 
remainder of BMSC’s wastewater is delivered to the City of Scottsdale for treatment, pursuant to 
a Wastewater Treatment Agreement, dated April 1,1996 (“Scottsdale Agreement”). 

E. As required by ACC Decision No. 69164 (December 5, 2006), BMSC has made 
substantial improvements to its wastewater collection systems. These improvements have been 
successful in addressing odors .from the Company’s coIlection system. However, fugitive odors 
continue to be a problem at the Plant, as do intermittent noises and trafic from an assortment of 
trucks and related vehicles servicing the Plant due primarily to its location within the BHOA and 
in the immediate proximity of residential properties. Because these odors and noises remain 
largely within the Plant’s normal operating parameters, the parties believe that the only viable 
remedy to remove all odors and noises/truck traffic f?om the surrounding community is closure 
of the Plant. This is true, despite the parties’ agreement that the Plant is being operated by 
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BMSC in compliance with all applicable law and regulation, and that such utility property is a 
used and necessary asset of BMSC. 

F. BHOA represents that the closure of the Plant is supported by the Boulders 
communityy the Town of Carefree, and the City of Scottsdale, all of whom, in addition to 
BMSC’s customers, have an interest in the closure of the Plant. Therefore’ in order to pursue 
closure of the Plant, the Parties desire to enter into an agreement setting forth the terms and 
conditions under which BMSC will close the Plant and clarify each Party’s rights and obligations 
with respect to that closure and the associated regulatory and ratemaking approvals. 

NOW, THEREFORE, for good and valuable consideration the receipt and sufficiency of 
which are hereby acknowledged, the Parties covenant and hereby agree as follows: 

AGREEMENT 

1. Incornoration of Recitals. Each of the recitals set forth above are hereby 
incorporated into this Agreement by this reference as if fully set forth herein. 

2. Closure of the Plant. BMSC agrees to close the Plant subject to the terms and 
conditions set forth hereinafter. As used herein, the terms “closure” and “close” in reference to 
the Plant shall mean the termination of the wastewater treatment operations at. the Plant, removal 
of the physical structure of the Plant and the associated equipment that is not necessary for the 
continued operation of the wastewater collection and transportation systems and remediation and 
restoration of the Plant’s associated property as required by applicable law and redation. 

a. Conditions Precedent to Plant Closure. 
closure of the Plant if the following conditions are satisfied: 

BMSC agrees to commence the 

i. Downstream Collection System Line Capacitv. The downstream 
collection system line from the Plant to the City of Scottsdale must have sufficient capacity to 
support an additional 120,000 gpd flow of wastewater. If engineering evaluations conducted by 
BMSC or its agents determine that the downstream collection system line lacks sufficient 
capacity to support the extra flow, BMSC agrees to upgrade the system to provide sufficient 
capacity for additional flow if it determines, in its discretion and in consultation with BHOA, 
such an upgrade is not prohibitively expensive for BMSC and is in the best interests for BMSC 

e 
. anditsratepaygrs. . 

ii. Flow-throuyh to the Citv of Scottsdale. Engineering evaluations 
conducted by BMSC or its agents must demonstrate that the Plant’s intake and outflow lines can 
be connected to permit flow-through of wastewater to the City of Scottsdale’s wastewater 
treatment system in the same or similar manner as BMSC currently delivers flows from its 
customers to the City of Scottsdale system under the Scottsdale Agreement. BMSC agrees to 
modify the Plant’s system to permit such flow-through if it determines, in its discretion and in 
consultation with BHOA, such an upgrade is not prohibitively expensive for BMSC and is in the 
best interests for BMSC and its ratepayers. & 
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iii. Wastewater Treatment AFtreement with the City of Sbttsdale. BMSC 
must successfully negotiate .the purchase of 120,000 gpd of additional wastewater treatment 
capacity to treat the flows currently being treated at that Plant. In addition, BMSC must sign an 
amendment to the Scottsdale Agreement that (1) extends BMSC’s right to purchase additional 
capacity beyond December 21,2016; (2) states that BMSC’s right to capacity shall survive the 
termination of the Scottsdale Agreement; (3) states that the City of Scottsdale cannot terminate 
the Scottsdale Agreement if BMSC closes the Plant; and (4) provides BMSC the long-term right 
to purchase additional capacity at market rates. 

iv. Effluent Agreement with the Resort. BMSC currently has an 
agreement with the Resort which requires BMSC to deliver all effluent generated at the Plant to 
the Resort through March 2021. In the agreement, BMSC covenanted to continue to operate the 
Plant and to not reduce the amount of effluent produced by the Plant. BMSC must sign an 
agreement with the Resort whereby the Resort agrees to allow the termination of the Effluent 
Agreement at no or limited cost to BMSC. 

v. Amrovd of Plant Closure. BMSC must seek and obtain all the 
necessary local, county, state, and/or federal approvals for the closure of the Plant. 

vi. ACC Auuroval of Cost Recoverv for Plant Closure. ACC must 
approve a cost recovery mechanism that permits BMSC to recover a return on and of the capital 
costs of closure, which costs include, without limitation, the costs of procuring additional 
capacity fiom the City of Scottsdale, the wsts of engineering and other analyses necessary to 
complete the closure, any system upgrades required as a result of the closure and/or the delivery 
of the flows previously treated at the Plant to the City of Scottsdale. BMSC must also be 
authorized recovery of any reasonable costs of reaching agreement with the BHOA, the City of 
Swttsdale and the Resort as required to fulfill the terms of this Agreement, including, without 
limitation, the costs of obtaining all necessary approval from the ACC, including rate case 
expense. BMSC shall have no obligation under this Agreement if the ACC does not approve 
such cost recovery mechanism as acceptable to BMSC in its sole discretion. 

b. Termination of Operations at the Plant. BMSC agrees to use all commercially 
reasonable efforts to complete termination of its operation of the Plant within 15 months of the 
satisfaction of conditions listed in Sections 2(a) (i‘) - (vi), subject to government approvals and 
the tems and conditions set forth hereinafter. 

c. Removal. of Plant Structure and Associated Ecwipment. After terminating its 
operations, BMSC agrees to remove the Plant’s physical structure fiom the Plant Property. The 
“Plant Property” includes the 1.03 acres of the current Plant site. BMSC agrees to remove any 
associated equipment or structures from the property that are not necessary for the continued 
operation of its wastewater collection or transportation systems, 

d. Remediation of the Plant Property. BMSC agrees to be responsible for the 
proper management, handling, transportation, storage and disposal of any hazardous substances 
generated by BMSC’s activities on the Plant Property. BMSC is responsible for remediating the 
hazardous substances directly generated by its activities on the Plant Property to the level 
rzquired by appii&bie laws, if such remediation is required by an applicable law. The term 
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“Hazardous Substances” shall mean any substance, material, pollutant, contaminant, or waste, 
whether solid, gaseous or liquid, that is infkctious, toxic, hazardous, explosive, corrosive, 
flammable or radioactive, and that is regulated, defined, listed or inchded in any Applicable 
Laws, including, without limitation, asbestos, petroleum, petroleum or fuel additives, 
polychlorinated biphenyls, urea formaldehyde, or waste tires. 

e. Restoration of the Plant Property. BMSC agrees to restore the surface and 
subsurface of the Plant Property to a safe and stable condition. Further, upon completing closure 
of the Plant structure, BMSC and its agents shall remove from the Plant Property all tools, 
excavated material, personal property, rubbish, waste and surpIus materials in connection with 
the closure and/or previous operation of the Plant and leave the Plant property free and clear 
from all obstructions and hindrances until such time that residential structures may be 
constructed on the site. 

. -  

3. Ownership of Plant Property. BMSC will have 111 and complete ownership of the 
Plant Property after the completion of the closure, remediation and restoration. Within 60 days 
of BMSC completing removal of the Plant’s physical structure from the Plant Property, BHOA 
agrees to contribute or work with BMSC to enable transfer of the 0.2+ acres of land adjacent to 
the Plant to BMSC to enable development of the Plant Property. Thereafter, BMSC will 
determine, in its discretion, the best time to market the residential property so as to maximize its 
value, subject to local laws and rules applicable to deveIopment within the BMOA. BMSC 
firher agrees to seek ratemaking treatment of such gain that would result in an equal sharing of 
the gain between BMSC’s shareholders and ratepayers, and BHOA agrees to provide support for 
such ratemaking treatment of any gain of the Plant Property. Gain on sale shall be that amount 
over and above BMSC’s basis in the Plant Property. The gain on saIe shall exclude the proceeds 
from the 0.2+ acres “contributed” by BHOA. All proceeds from the sale of the 0.2 acres 
“contributed” by BHOA shall be allocated towards reducing the rate base and costs of the 
closure of the Plant 

4. Costs of the Closure of the Plant. BMSC will be responsible for all costs related 
to the closure of the Plant, notwithstanding BHOA’s contribution discussed in Paragraph 3. 

5. Covenants. 

a. BMSC covenants and agrees to negotiate in good faith and with promptness 
the modifications to the agreements contemplated in Sections 2(a)(iii) and 
2(a)(iv) above. 

b. BHOA covenants and agrees to lend assistance and support as requested by 
BMSC in relation to BMSC’s efforts to close the Plant, including assisting 
and supporting BMSC as requested in relations to BMSC’s efforts with the 
City of Scottsdale and the Resort. BHOA specifically covenants to assist and 
support BMSC, publicly and privately, in its efforts before the ACC to obtain 
recovery of its costs incurred under this Agreement, including rate case 
expense, as contemplated in Section 2.a.iv above. BHOA agrees and 
acknowledges that recovery of a return on and of the capital investments and 
the expenses incurred by BMSC and/or its parent company in reaching an 
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obtaining the necessary approvals of the Agreement and thereafter closing the 
Plant will likely result in the need for higher utility rates by BMSC. 

c. Both Parties covenant and agree to not interfere with or cause an unreasonable 
delay in the removal of the Plant. 

6. Risk and Indemnification. Subject to the limitations set out herein, BMSC hereby 
assumes any and all risks associated with the Plant’s closure or other actions to be conducted by 
BMSC pursuant to this Agreement. BHOA shall not seek indemnification from BMSC for any 
and all claims, actions, costs, fees, expenses, damages, environmental investigation costs, 
obligations, penalties, fines, liabilities or other losses arising out of any breach or default in the 
performance of this Agreement by BHOA. 

7. Force Maieure. Neither Party to this Agreement shall be liable to the other for 
failure, default or delay in performing any of its obligations hereunder, other than for the 
payment of money obligations specified herein, in case such failure, default or delay is caused by 
strikes or other labor problems, by forces of nature, unavoidable accident, fire, floods, acts of the 
public enemy, interference by civil authorities, passage of laws, orders of the court, 
unavailability of or delays in receipt of materials, supplies or equipment, or any other cause, 
whether of similar nature, not within the control of the Party affected and which, by the exercise 
of due diligence,. such Party is unable to prevent. Should any of the foregoing occur, the Parties 
hereto agree to proceed with reasonable diligence to correct or eliminate the condition causing 
the force majeure and do what is reasonable and necessary so that each Party may perform its 
obligations under this Agreement. 

8. Tern of Aereement. This Agreement shall terminate when the Parties have 
performed all of their obligations under this Agreement, but no earlier than the time BMSC has 
obtained favorable ratemaking for the costs of the closure. 

9. Termination of Aereement. 

a. Termination for Breach. Either Party may initiate proceedings for termination 
of this Agreement in the event of a breach or anticipated breach of a material term or condition 
by the other Party. In such event, the Party contending that a breach has or will occur shall 
promptly provide notice thereof to the other Party, and shall initiate proceedings in accordance 
with Paragraph 12, below. 

b. Failure of Conditions to Plant Closure. If any of the conditions listed in 
Paragraphs 2(a) (i) - (vi) are not satisfied, either Party may initiate proceedings for termination 
of this Agreement. In such event, the Party contending that a failure of a condition has or will 
occur shall promptly provide notice thereof to the other Party, and shall initiate proceedings in 
accordance with Paragraph 11, below. 

Notices. Any notice required or permitted to be given hereunder shall be in 
writing and directed to the address set forth below for the Party to whom the notice is given and 
shall be deemed delivered (i) by personal delivery, on the date of delivery; (ii) by first class 
United States mail, three (3) business days after being mailed; or (iii) by Federal Express 

Q -  . 
10. 
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Corporation (or other reputable overnight delivery service), one (1) business day after being 
deposited into the custody of such service. 

If to BMSC to: Greg Sorensen 
Black Mountain Sewer Corporation dba Liberty Water 
12725 W. Indian School Road, Suite D-101 
Avondale, AZ 85392 

With a copy to: Jay L. Shapiro 
Fennemore Craig, P.C. 
3003 N. Central Avenue, Suite 2600 
Phoenix, AZ 85012 

If to BHOA to:Ted Wojtasik 
Rossmar & Graham 
9362 E. Raintree Drive 
Scottsdale, AZ 85260 

With a copy to: Scott Wakefield 
Ridenour, Hienton & Lewis 
201 N. Central Avenue, Suite 3300 
Phoenix, AZ 85004 

Any Party may designate another address for notices under this Agreement by giving the other Party 
not less than thirty (30) days advance notice. 

11. Dispute Resolution. The Parties agree to use good faith efforts to resolve, through 
negotiation, disputes arising under this Agreement. If the Parties are unable to resolve the dispute 
within sixty (60) days, a Party that still believes the dispute requires resolution may pursue 
mediation or arbitration or commence litigation in a court or other tribunal of appropriate 
jurisdiction. 

12. Attornew’ Fees. In the event either Party hereto finds it necessary to employ legal 
counsel or to bring an action at law or any other proceeding against the other Party to enforce any of 
the terms, covenants or conditions hereof, the prevailing Party in such action or proceeding shall be 
paid its reasonable attorneys’ fees and costs, and in the event any judgment is secured by such 
prevailing Party, all such attorneys’ fees and costs shall be included in such judgment. Any 
arbitration shall be considered a proceeding for the purposes of this paragraph. 

13. Amendments and Waiver of Conditions. No waiver by either Party of any breach of 
this Agreement by the other Party shall be construed as a waiver of any preceding or succeeding 
breach. This Agreement may be amended only in writing and may not be amended or modified by 
any part performance, reliance or course of dealing. bs- 
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14. Additional Acts. The Parties agree to'execute promptly any other documents and to 
perform promptly any other acts as may be reasonably required to effectuate the purposes and intent 
of this Agreement. Each Party shall cooperate with and provide reasonable assistance to the other 
party to obtain all required approvals and consents necessary to effectuate and perform this 
Agreement. 

IS. Successors and Assigns. This Agrement shall be binding upon and inme to the 
benefit of the successors and assigns of the Parties. This Agreement, together with all rights, 
obligations, duties and privileges arising hereunder, may be assigned by either Party without the 
consent of the other Party. I f  either Party assigns its interest hereunder, then such assignment shall 
be set forth in a written document executed by the assignor and assignee, which document shall 
contain an express assumption by the assignee of all obligations of the assignor under this 
Agreement. The foregoing notwithstanding, the failure of an assignee or other successor in interest 
to execute and deliver such written document shall not terminate or otherwise limit the rights of the 
non-assigning Party hereunder. 

16. Governinn Law. This Agreement shdl be govemed by, construed and enforced in 
accordance with the laws of the State of Arizona. 

17. Construction. The terms and provisions of this Agreement represent the results of 
.negotiations between BMSC and BHOA, neither of which have acted under any duress or 
compulsion, whether legal, economic or otherwise. Each Party has had the full opportunity to 
review and understand the legal consequences of this Agreement. Consequently, the terms and 
provisions of this Agrement should be interpreted and construed in accordance with their usual and 
customary meaning, arid BMSC and BHOA each waive the application of any rule of law providing 
that ambiguous or conflicting terms or provisions are to be interpreted or construed against the Party 
whose attorney prepared this Agreement. This Agreement represents the Parties' mutual desire to 
compromise and settle disputed issues. The acceptance by any Party of a specific element of this 
Agreement shall not be considered precedent for acceptance of that element in any other context. 
Nothing in this Agreement shall be construed as an admission by any Party  as to the reasonableness 
or unreasonableness or lawhlness or unlawfdness of any position previously taken by any other 
Party. No Party is bound by any position asserted in negotiations, except as expressly stated in this 
Agreement. No Party shall offer evidence of conduct or statements made in the come of 
negotiating this Agreement before the Commission, any other regulatory agency, or any court. The 
invalidity of any provision of this Agreement shall in no way affect any other provision hereof. 

18. Interpretation. The terms of this Agreement supersede all prior and 
contemporaneous oral or written agreements and understandings of BMSC and BHOA with respect 
to its subject matter, all of which will be deemed to be merged into this Agreement. This 
Agreement is a final and complete integration of the understmdmgs of BMSC and BHOA and sets 
forth the entire agreement between the parties with respect to the subject matter hereof. If there is 
any specific and direct conflict between, or any ambiguity resulting fiom, the terms and provisions 
of this Agreement and the terms and provisions of any document, instrument, letter or other 
agreement executed in connection with or furtherance of this Agreement, the t m ,  provision, 
document, instrument, letter or other agreement will be interpreted in a manner consistent with the 
general purpose and intent of this Agreement. 

2236774.1f16040.035 
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19. Counterparts. ' Ibis Agreement may be executed in two or more original or facsimile 
counterparts, each of which shall be deemed an original and all of which together shall constitute 
but one and the same instrument. 

WITNESS WHEREOF, BMSC and BHOA have executed this Wastewater Treatment 
Plant Closure Agreement as of the date and year first written above. 

BLACK MOUNTAIN SEWER CORPORATION 
An Arizona corporation. 

BY \ r -ss-- 
Its - 9 ~ ~ , X W Q P ~ \  m c  

BOULDERS HOME OWNERS ASSOCIATION 
A non-profit Arizona corporation 

Its 

i 

8 
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i 19. Counterparts. This Agreement may be executed in two or more original or facsimile 
counterparts, each of which shall be deemed an original and all of which together shall CoIlSfiMe 
but one and the same instrument. 

IN WITNESS WHEREOF, BMSC and BHOA have executed this Wastewater Treatment 
Plant Closure Agreement as of the date and year first written above. 

BLACK MOUNTAIN SEWER CORPOFUTION 
An Arizona corporation. 

BY 
Its 

B O U L m S  HQMEQWNERS ASSOCIATION 

i 
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EFFLUJZNT DELIVERY AGRJBMENT 

THIS EFFLUENT DELNERY AGREEMENT (this "Agreement") is made this - day 
of Maroh, 2001 between THE BOULDERS CAREF'REE SEWER CORPORATION, an Arizona 

corporation (WCSC"), and BOULDERS JOINT VENTURE, an Arizona general partnership 

("User"), sometimes r e f d  to herein as a "Party" or collectively as the "Parties," for the purposes 

and consideration set forth h ~ ~ .  

RECITO:  

A. BCSC o m  and operates certain wastewater collection and treafment facilities and 

holds a certificate of convenience and necesity pnted by the Arizona Corporation Commission 

(the "Commission") authoxizing BCSC to provide sewer utility service within portions of the Town 

of Careftee and the City of Scottsdale, Arizona, including the sale of treated ef€luent ("Efauent'') 

resulting firm the operation of BCSC's treatment f$cilites. 

B. User o m  and oprates a desduation resort in wrth Scottsdale commonly known as 

m e  Boulders Resort and Club (''the Resort"). The Resort includes a hotel, clubhouse, pool, tennis 

courts, vsrious landscaped ~ feas  and two 18-hole championship golf c o m e s  (the Wolf Courses"), 

and is located within BCSC's cddficated service territory. 

C. At the present time, BCSC operates a single wastewater treatment plant known BS 

the Boulders East Plant T h i s  treatment plant currently has a permitted capacity of 120,000 gallons 

per day rgpd"). BCSC intends to seek approval to increase the trealment plant's permitted capacity 

io lS0,OOO gpd. The remainder of BCSC's wastewater is delivered to the City of Scottsdale for 

treatmalt. 

D. BCSC currently delivers all of the Efnuent produced by the Bouldeis i%st Plant to 

the Resort, pursuant to that certain Agreement, dated March, 18, 1986, as amendediby that certain 
:r 
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I 
irrigation and m&temce of the W, trees, shrubs and other landscaping at the Golf Courses, for 

the filling and refilling of stomge reservoirs at the Golf Courses, and for related exterior uses. 
! 

I E. The Parties desire to enter into a new agreement m order to modify certain terms and 
! 
I conditions, which shall s u p e d e  and replace the existing agreement, as amended. ! 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 

which is hereby ackwwledged, the Parties covenant and agree as follows: 

AGREEMENTS: 

1. Purchase and Sale of Effluent BCSC agrees to sell and deliver and User agrees to 

purchase and accept delivery of all Effluent generated by the Boulders Eest Plant subject to the 

terms and conditions set forth hereinafter. 

2. Service and Deliverv of Effluent BCSC shall deliver and User shall accept Efauent 

85 follows: 
f 

i (aj Ouantit~ of Effluent. BCSC shall ‘deliver to the Resort all Effluent generated 

by the operation of the Boulders East Plant (or a new wastewater treatment facility which may b 

comfrwkd by BCSC as contemplated herein). In the event the twibnent capacity of the Boulders 

East Plant is increased to a capacity greater than 150,000 gpd, or a new wastewater treatment 

facility is constructed by BCSC to replace the Boulders East P h t  which produces EBnuent in a 

quantity that is greater than 150,000 gp4 BCSC shall enter into good faith negotiations with User 

for the purchase by User of amounts of Effluent in excess of 150,000 gpd. The foregoing 

notwifhhmding, nothing herein shall requie BCSC to deliver Effluent to User in amounts in excess 

of 150,000 gpd. 

(b) Quality of EfBuent. The Efnuent delivered by BCSC shall meet all 

applicable Feded, State of Arizona, and local health and safety standards for non-potable water i 

I I supplied for turf irrigation and other exterior uses contemplated in this Agreement BCSC makes no 
i, 

2 

I 

1 
. /  

I 
1 
! 
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repxsentations or warranties With respect to any characteristic of the Effluent which is not 

specifically addressed by the applicable standards or the current muse permit held by the User with 

respect b the Effluent BCSC makes no repmentation or warranty that the Wuent is suitable for 

any purpose intended by User and use of the Effluent for any purpose is at the sole risk of the User. 

t 

(c) Metered Deliveries: Delivery Point.. All deliveries of Effluent to User shall be 

metered. The meter is presently located immediately adjacent to the Boulders East Plant, which 

shall constitute the point of delivery. BCSC shall be responsible for the maintenance, repair and 

replacement of alI facilities on BCSC's side of the meter as weII as the meter, and User shall be 

responsible for the maintenance, repair and replacement of all facilities on User's side of the meter. 

The location of the meter may be changed by the mutual agreement of the pades The User shall 

pay all costs associated with the maintenance, testing and certification of the meter. 

(d) Service lntermDti~n~ bv BCSC. BCSC shall use its reasonable efforts to 

provide a continuous level of service to User. In the event service is to be temporarily discontinued, 

BCSC shall promptly notify User of the paTtiCular circmstances and the estimated length of h e  

during which service will be discontinued. BCSC shall make reasonable efforts to resume nonnd 

I 

{ 

i 

i 

! .  

service as quicWyas possible. 

4m (e) ServiceInter~~utionsbvUser. In the event User is unable to accept 

deliveries of Effluent, User shall pay BCSC as if such Effluent had been delivered in accordance 

herewith and shall further pay BCSC the reawnable costs incurred by BCSC to dispose of such 

Effluent. In the event of a temporary interruption of the ability of User to accept Effluent, BCSC 

shall cooperate with User to minimize the amount of Effluent which cannot be accepted by BCSC. 

User shali make reasonable efforts to resume acceptance of deliveries of effluent as quickly as 

possible. 

3. Charges for Effluent. The charge for a l l  E a e n t  delivered to User hereunder shall 

3 
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be determined &om t h e  to time by the Commission id connection with a general rate proceeding or 

similar proceeding in which all of BCSC’s rates and charges for sewer uiiiiiy service are determined 

in accordance with spplicable laws and regulations. BCSC shall promptly notify User of all requ-. 

! 

for modification of the charge for Effiuent, and shall provide User, at User’s cost, with a complete 

copy of all requests for rate increases or other rate adjustments, including the application, pre-fiIed 

testimony and supporting schedules and other exhibits. If the Commission at any time de-taiffk 

eauent Servjce or ceases to consider such service a regulated service subject to the Commission’s 

! 
i 

jurisdiction, the charge for Ef€luent delivexed to User shall remain the Gnifffd charge for at least one 

yeaz, after which time BCSC may mod.@ the charge for EBuent without Commission approval 

provided that BCSC and User shall negotiate such modification in good 64th. All such charges 

shall be subject to the provisions of Paragraph 12(a), below. 

4. Pament for EfRuent Service. User shall be billed for and shall pay for EfIluent on a 

quarterly basis based on the metered quantity of Effluent delivered to User during the precediig 

calendar quarter plus the mount of any Effluent which BCSC macle available but User WBS unable 

to accept during such calendar quarter, All amounts payable by User to BCSC hereunder shall be 

due and payable within twenty-Eve (25) days of receipt of invoice, and any payment not received 

within such time shall be considered delinquent and be subject to any late payment penalty 

authorized by the Commission. 

5. Changes to Effluent Sbndai&s. h the event that materjal changes are made to the re- 

use permit held by the User, or to m Aquifer Protection Permif or to the quality standards 

applicable to Effluent used for turfirrigation and related purposes, BCSC shall notiG Us& of those 

modifications to the facility h m  which the Effluent is provided or to any retainage features which 

are required to ensure that such new standards are met. At the option of the User, User shall (a) pay 

the reasonable costs of such modifications which are required to be made to the facility or retainage ! 

4 
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feature for the purpose of complying with the new permit requirements or effluent re-use standads, 

or (6) terminate this agreement in accordance with Paragraph 12. 

i 

6. BCSC’s Covenants. BCSC covenants and agrees that BCSC will: 

I 
I 

operate the Boulders East Plant and the related pipelines, pumps and 

facilities so as to allow the production and delivery of Effluent to User, 

Maintain in good standing and renew when appropriate all permits and other 

regulatory approvals necessary for purposes of subparagraph (a); 

Make such repairs, upgrades and improvements to the Boulders East Plant as 

may be necessary in connection with subparagraph (a); and 

Not restrict, reduce or otherwise limit the quantity of Effluent produced by 

the Boulders East Plant or take any action that would reduce the plant’s 

treatment capacity except as otherwise provided for in this Agreement. 

4 

The obligations of BCSC under this Paragraph shall terminate if physical conditions at the Boulders 

East Plant or any laws, regulations, orders or other regulatory requirements prevent or materially 

limit the operation of the Boulders East Plant or render the operation of such plant uneconomic. If 

economic considerations, technical requirements or regulatory changes require BCSC to close or 

relocate the Boulders East Plant, BCSC will attempt, in good faith and to the extent technically 

feasible, to relocate the Boulders East Plant or construct a new wastewafer treatment plant at a site 

that is a close as reasonably possible (taking into account the economics of such relocation or 

construction) to the Golf Courses. In the event the Boulders East Plant is relocated or a new facility 

constructed, User will be responsible for the costs of constructing additional pipelies and ather 

facilities neceSSary to transport the Effluent fiom such new location to the Resort’s delivery point, 

which upon request of BCSC shall be considered a contribution in aid of construction. BCSC shall 

be solely responsible for all costs and expenses resulting &om the treafment of such pipelines and 

8 
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i facilities as .contributions in aid of construction, including (without limitation) (i) costs relating to 

any easements for pipelines and facilities; (ii) costs relating to meter relocatio~~ (iii) costs reIating to 

maintenance and repair of the pipelines tmd facilities; and (iv) any income taxes. In the event the 

I 
i 

relocated or new facility has a larger capacity than the Boulders East Plant, User shall have the right 

to  purchase a maximum amount of 150,000 gpd of effluent. For the purposes of this prov&on, the 

term "uneconomic" means that the costs and expenses relating to the treatment and delivery of 

Effluent, mciudhg applicable overheads, would e x d  the market price for effluent used for golf 

course irrigation and similar purposes in MaTimpa County. . 

7. ' User's Covenants. User covenants and agrees that User will: 

(a) Operate, repair and maintain its storage lakes, pipelines, and other facilities 

used in connection with the transportation and storage of Effluent provided 

hereunder in accordance with all applicable laws and regulations; and 

Maintain in good StaTding and renew when apppxiate all permits, including 

but not limited to Aquifer Protection Pennits, and other approvals necessary 

for User to receive delivery of, store and utilize Effluent for turf irrigation, 

exterior landscape Watering and similar uses. 

(b) 

8. Lhhitions on Effluent Use. User covenants and agrees that all Effluent delivered 

to User pursuant to this Agreement shall be used by User in connection with the Resort. User shall 

not make any changes in the nature of the use of the Effluent nor make any application for 

changes or amendments to the permit goveming the use of the Effluent by the User, which 

changes or amendments may affect BCSC's operations, without the express written consent of 

BCSC. User shall not trimport EfUuent to any location outside of BCSC'S certificated service. 

temtory, nor s h d  User.sel1 or agree to sell EHuent to any other person or entity. 
I 



(a) Indemnification of User. Subject to the limitations set out herein, BCSC 

shall indemnify, protect, defend (with legal counsel acceptable to User) and hold User W e s s  

from, and upon demand shall pay or reimburse User for, any and all ciairns, actions, costs, fees, 

expenses, damages, environmental investigation costs, obligations, penalties, fines and liabilities 

(iicIuding, without limitation, reasonable attorneys’ fees and court costs) arising out of any breach 

or default in the perfomance of this Agreement by BCSC or caused by any act, neglect, fault or 

omission of BCSC or its agents, contracton, employees or servants. User shall not seek 

indemnification fiom BCSC for any and all clainis, actions, costs, fees, expenses, damages, 

envirorrmentd investigation casts, obligations, penalties, fines and liabilities (including, without 

limitation, reasonable attorneys’ fees and court costs) arising out of the use of Effluent by the User 

or resulting fiom any chcteristic of the Effluent which is not specifically addrased in the 

standards which are applicable to the Effluent. ! 

(b) Indemnification of BCSC. User shall indemnify, protect, defend (with legal 

coullsel acceptable to BCSC) and hold BCSC harmless fiom, and upon demand shall pay or 

‘reimburse BCSC for, any and a l l  claims, actions, costs, fees, expenses, damages, environmental 

investigation costs, obIigati&s, penalties, fines and liabilities (including, without limitation, 

reasonable attorneys’ fees and court costs) arising out of any breach or default in the performance of 

this Agreement by User or caused by any act, neglect, fault or omission of User or its agents, 

ContTacfOTs, employees or servants. 

10. Force Majeure. Neither Party to this Agreement shall be IiabIe to the other for 

failure, d e w t  or delay in performing any of its obligations hereunder, other than for the payment of 

money obligations specified herein, when such &lure, default or delay is caused by strikes or other 

labor problems, by forces of nature, unavoidable accident, fire, acts of the public enemy, I 

i 
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intderence by civil authorities, passage of laws, orden of the cotnt, delays in receipt of materials, 

or any other cause, where such caw is not within the control of the Party affected and which, by 

the exercise of due diligence, such Party is unable to prevent. Should any of the foregoing OCCUT, 

the Parties hereto agree to proceed with diligence to do what is reisonable and necessary so that 

! 

each Party may perform its obligations under this Agreement. 

1 1. This Agreement shall remain in effect for a period of twenty (20) years from 

the date on page one of this Agreement, unless earlier terminated as provided under Paragraph 12, 

below. Mer the expiration of the initial twenty (20) year term, this Agreement shall be 

automatically renewed for successive five (5) year terms unless a Party provides witten notice to 

the other Par& of ifs election to terminate the Agreement, which notice shall be provided no less 

than one (I) year prior to the renewel of the Agreement. 

12. Termination of Ameement 1 

i (a) Rate hcreases. In the event that the charge for Effluent delivered to User 

under this Agreement increases by more than twenty-five percent (25%) above the charge in effect 

at the time of any increase in the charge for Efnuent or, in the alternative, increases by more fhan 

fifty percent (50%) within any five-year period, User, in its sole discretion, may terminate this 

Agreement by providing notice of its intent to terminate to BCSC on or before sixty (60) days fiom 

the date on which the increased charge becomes effectbe. If such notice is given, this Agreement, 

and all rights and obligations hereunder, shdl terminate without M e r  action one hundred twenty 

(120) days from the date such notice is delivered to BCSC. In the event that User elects not to 

exercise its right to mmina-te this Agreement following any increase in the charges for EBuent, 

User shall not waive its right to terminate based on firture increases in charges. 

(b) Termination for Breach. Either Pariy may terminate this Agreement in the 

event of a breach or anticipated breach of a material tern or condition by the other Party. Ln such i 

I 
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I 
event, the Party contending that a breach has or Will occur shall promptly provide notice thereof to 

the other Party, and shall iriitiate proceedings in accordance with Paragraph 14, below. 
! 

(c) Termination for Efnuent ouaiitv Chan~es. lf User elects not to pay for those 

modifications to the East Boulders Piant necessary to ensure the Effluent continues to meet changes 

to the quality standards applicable to the Effluent, this Agreement may be terminated by BCSC 

upon 120 days written notice to User by BCSC. 

13. Notices. Any notice required or permitted to be given hereunder shall be in writing 

and directed to the address set forth below for the Party to whom the notice is given and shall be 

deemed delivered 0) by pemnal delivery, on the date of delivery; (ii) by first class United States 

mail, three (3) business days &er being mailed; or (3) by Feded Express Corporation (or other 

reputable overnight delivery service), one (1) business day &ex being deposited into the custody of 

\ 
I 

! 

1 

such service. 

I f  to BCSC to: Trevor Hill 
Suite 201,1962 Canso Road, 
Sidney, British Columbia, 
Canada V8L 5v5 

with a copy to: Algonquin Power Income Fund 
c/o Peter fcampian 
Algonquin Power Corporation, Inc. 
#210,2085 Hurontiirio Street . 

Mississauga, Ontario L5A 4G1 

I f  to User to: Boulders Joint Venture 
do Wyndham htemational, Inc. 
1950 Stemmons Freeway, Suite 6001 
Dallas, Texas 75207 
Attention: Legal Department 

. h y  party may designate another address for notices under this Agreement by giving the other Party 

not less than thirty (30) days advance notice. 

14. Dispute Resolution 

(a) Good Faith Nepotiations. For the purpse of dispute resolution, each Party 

9 
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! Mi designate an officer or employee to act as its representative (hereinafter, “a Designated 

Representative’). A Party that believes a dispute exists undm this Agreement Will refer the 

dispute to the Designated Representatives of the Parties for resolution. The Designated 

Representatives will personally meet and attempt in good faith to resolve the dispute. If the 

Designated Representatives cannot resolve the dispute Within thirty (30) days, a Party that stili 

believes a dispute requires resolution shall avail itself of the provisions of subparagrapb (b), Mow. 

1 

(b) Arbitration. If a Party still believes a dispute requires resolution after 

following the procedures of subparagraph (a), that Party shall provide a detailed Written notice of 

dispute to the other Party setting forth the nature of the dispute and requesting that the dispute be 

detmined by means of arbitration. Immediately following such notice, the dispute shall  be 

submitted for and settled by binding arbitration administered by the American Arbitration 

Association (“AAA”) under its Commercial Axbitration Rules before a single arbitrator. Judgment 

on the award rendered by the arbitrator may be entered in any court with jmkdiction. 

(c) Other Remedies. The preceding subparagraphs are intended to set forth the 

primary procedure to resolve all disputes under this Agreement It is expected that all disputes that 

would traditionally be resolvable by a law court would be resoIved under this procedure. However, 

the Parties recognize that certain business relationships could give rise to the need for one ar more 

of the Parties to seek equitable remedies fiom a court that were traditionally available fiom an 

equity court, such as emergency, provisional or summary relief, and injunctive relief. Immediately 

following the issuance of any such equitable relief, the Parties will stay any M e r  judicial 

pn>ceeding pending arbitration of all underlying claims between the Parties. The Parties also 

recognize that the Commission may have primary jurisdiction over certain issues that may arise 

between and among the Parties that relate to the provision of public utility service. Accordiagly, 

this paragraph is not intended to prohibit a Party fkom bringing any such issues to the Commission I 

! 
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for resolution or fiom taking any position at the Commission that would not be inconsistent with or 

barred by this Agreement or by collateral estoppel, res judicata or other issue or fact preclusion 

I 

doctrines. 

15. Attorneys’ Fees. In the event either Party hereto employs le& counsel or brings a 

judicial action or any other proceeding against the other Party to enforce any of the terms, covenants 

or conditions hereof the prevailing Party in such action or proceeding shall be entitled to recover its 

reasonable Bttomeys’ fees and cosfs from the other Party, and in the event my judgment is secured 

by such prevailing Party, all such attorneys’ fees and costs shall be included in such judgment Any 

arbitration shall be Considered ajudicial action for the purposes of this paragraph. 

16. Resort Accommodations. From time to time, tyd subject to availability, User shall 

make accommodations at the Resort available to visiting representatives of BCSC at the best 

available Corpomte rate then offered by the Resort. BCSC’s rights under this Paragraph shall be 
I 

I 
strictly limited to the use of accommodations for business purposes. 

17. Amendments and Waiver of Conditions. No waiver by either Party of any breach of 

this Agreement by the other Paty shall be construed as a waiver of any precedq or succeeding 

breach. This Agreement may be amended only in Writing and may not be amended or modified by 

any part performance, r e l i c e  or course of dealing. 

18. Additional Acts. The Parties agree to execute promptly any other documents and to 

perform promptly any other acts as may be reasonably required to effectuate the purposes and intent 

of this Agreement. 

19. Successors and Assiens. This Agreement shall be biding upon and inure to the 

bknefit of the successors and assigns of the Parties. This Agreement, together with all rights, 

obligations, duties and privileges arising hereunder, may be assigned by either Party withaut the 

consent of the othm Party. If either Party assigns its interest hereunder, then such assignment shall 

11 
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be. set firth in a written document executed by the assignor and assignee, which document shall 

contain an express assumption by the assignee of all obligations of the assignor under this 

Agreement The foregoing notwithshudkg, the failure of an assignee or other successor in interest 

to execute and deliver such Written document shall not terminate or otherwise limit the rights of the 

non-assignbg Party hereunder. 

20. Governinn Law: Severability. This Agreement shall be governed by, construed and 

enforced in accordance with the laws of the State of Arizona. If a court or governmental agency 

with jurisdiction determines that any provision of this Ageement is unenforceable, illegal or 

con- to any appIicable law, regulation, reguIatory order, or M, then such provision shall be 

severed h m  this Agreement. In such case, the remainder of  this Agreement shall remain in effect 

if both Parties can legally, practicably, and commercially wntjnue without the severed provision. 

21. Construction. The terms and provisions of this Agreement represent the results of 

negotiations between BCSC and Us&, neither of which have acted under any duress or compulsion, 

whether l e d ,  economic or otherwise. Each Party has had the 111 opportuniiy t o  review and 

&dentand the legal consequences of this Agreement. Consequently, the terns and provisions of 

this Agreement should be interpreted and construed in accordance with their usual and customary 

meaning, and BCSC and User each waive the application of any d e  of law providing that 

ambiguous or codicting tern or provisions are to be interpreted or construed against the Party 

whose attorney prepared this Agreement 

22. Intenration. The terms of this Agreement supersede all prior and contemporaneous 

oral or written agreements and understandings of BCSC and User with respect to its subject matter, 

all of which will be deemed to be merged into this Agreement. This Agreement is a final and 

complete inregration of the undentandings of BCSC and User with respect to the subject matter 

hereof. If there is any specific and direct conflict between, or my ambiguity resulting from, the 

i 
. .  ! 1 !,. 
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$ provisions of this Agreement and the terms and provisions of any document, instrument, 

FG-, agreement arecuted in connection with or fintherance of this Agrwmenf 'the term, a. 
F&. 
K d m e n t ,  instrument, letter or other agreement will be interpreted in a manner consistent 

r 

purpose and intent of this Agreement. 

% . .  Headings - and Camions The headings and captions of this Agreement are for 

$& and are not intended to limit or deGe the meaning of any provision of this 

k.. 
c-  
2. i:.* Counterparts. This Agreement may be executed in any number of counterparts, each 

$&muted and deliver4 shall be deemed an original, but all of which when taken 

i constitute one binding contract and instrument. 
p '= 

?i$ESS WHEREOF, BOULDERS CAREFREE SEWER COMpANY~and 

:. . . 

._ .. .. 

t -: 

- .  

. .  

. .  .:.a . 

!DIT VEMZIEIE, have caused this Agreement to be executed on their behalf by 

Fed representatives as of the day and year first above written. 

.- BOULDERS CAREFREE SEWER 
g.;, %.V . CORPORATION, an Arizona corporation 

By: '&& 
BOULDERS JOINT l%XRRE, 

kkOM gelled PaitIXXShip 

By: PAH GP, FNC, 
A Delaware corporation 
Its: p t z c a q m e r  . 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

RECEIVED RYLEY CARLOCK & APPLEWHITE 
One North Central Avenue, Suite 1200 
Phoenix, Arizona 85004-4417 
Telephone: 602/25 8-770 1 
Telecopier : 602/2 5 7-9 5 82 

Fredric D. Bellamy - 010767 
Michele L. Van Quathem - 019185 

SHERMAN & HOWARD 
7047 East Greenway Parkway, Suite 155 
Scottsdale, Arizona 85254 
Telephone: 480/624-2717 
Telecopier: 480/624-2029 

AZ COR? COrtMlSSlOH 
DOCKET CONTROL 

Arizona Corporation Commission 
DOCKETED 

JUL - 6  2811 
DOGIGXED BY Janet G. Betts - 006138 

Attorneys for Pro osed Intervenor Wind P 1 Mort age 
Borrower, L I!? C, doing business as The Boul 8 ers Resort 

BEFORE THE ARIZONA CORPORATION COMMISSION 

COMMISSIONERS 

II I 
IN THE MATTER OF THE APPLICATION 
OF BLACK MOUNTAIN SEWER 
CORPORATION FOR A 

OF ITS UTILITY PLANT AND 
PROPERTY AND FOR INCREASES IN 
ITS RATES AND CHARGES BASED 
THEREON FOR UTILITY SERVICE 
BASED THEREON. 

DETERMINATI~N OF THE FAIR VALUE 

Docket No. SW-2361A-08-0609 

THE BOULDERS RESORT'S 
MOTION TO INTERVENE 

II I 

Pursuant to Rule 14-3-105 of the Rules of Practice and Procedure before the 

Corporation Commission, Wind P1 Mortgage Borrower, LLC, doing business as The 

Boulders Resort (hereinafter referred to as "The Boulders"), respectfully moves to 

intervene in the above-captioned matter, Docket No. SW-02361A-05-0657. The 

Boulders further requests that a hearing be scheduled to enable The Boulders to present 

its legal points and authorities and evidence pertinent to the Commission's proceedings 

in this matter. 

1425009.1 
1/6/11 
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19 
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21 

22 

23 

24 

25 

26 

27 
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INTRODUCTION 

Due process requires that The Boulders be permitted to intervene and be heard in 

his rate surcharge proceeding for the following reasons: 

(1) On June 15, 2011, a prior intervenor, the Boulders Homeowners' 

Qssociation ("BHOA"), filed a purported "motion for plant closure order" that expressly 

;eeks to nullify a binding private contract between The Boulders and Black Mountain 

Sewer Corporation ("Black Mountain Sewer") for the continued delivery of water 

:ritical to maintaining The Boulders' grounds. Therefore, The Boulders' legal interests 

ue directly and explicitly implicated and threatened in this proceeding. 

(2) No existing party in this rate surcharge proceeding has directly or 

ndirectly represented The Boulders' interests, necessitating that The Boulders itself 

ntervene to address and protect its legal interests. Moreover, as the BHOA's pending 

notion demonstrates, the existing parties are now actively making representations 

:haracterizing The Boulders' rights without its permission, express or implied, or even 

ippropriate consultation. 

(3) The Boulders' motion to intervene is timely because no M e r  hearing has 

qet been scheduled, and The Boulders is promptly taking this action to protect its legal 

ights following the BHOA's filing of its motion. That motion fundamentally seeks to 

rewrite - and basically erase - a critical term of the agreement between the BHOA and 

Black Mountain Sewer regarding The Boulders' contract with Black Mountain Sewer. 

The BHOA's motion thus seeks to deprive The Boulders of important contractual rights 

without due process, and therefore cannot properly be considered without allowing The 

Boulders to appear and speak on its own behalf. 

This proceeding is a rate proceeding in which two interested parties negotiated to 

allow Black Mountain Sewer to pass along a surcharge to the customers of Black 

Mountain Sewer in connection with an intended closure of Black Mountain Sewer's 

wastewater treatment plant near The Boulders. The parties neither negotiated with nor 

sought The Boulders' participation in that agreement, even though they included a 
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:ondition in the agreement expressly relating to The Boulders’ contract with Black 

Mountain Sewer. 

That condition was that Black Mountain Sewer would negotiate to terminate its 

;ontract with The Boulders at “no to little cost.” (“Wastewater Treatment Plant Closure 

4greement” between BHOA and Black Mountain Sewer, dated Sept. 17, 2009, p.3, fi 
iv.) The agreement said absolutely nothing about how Black Mountain Sewer would 

3chieve such a negotiated termination consistent with Black Mountain Sewer’s 

zontinuing obligation to supply The Boulders with water for the next ten years. 

A fair resolution consistent with the terms of the agreement, of course, would 

require that Black Mountain Sewer make arrangements for The Boulders to receive 

replacement water from some other supplier at a cost consistent with the terms of The 

Boulders’ contract with Black Mountain Sewer. In that event, The Boulders would be in 

I position to be able to release Black Mountain Sewer fiom the remainder of its contract 

with The Boulders, and Black Mountain Sewer presumably could move forward with its 

intended closure plan, subject to its remaining conditions. 

However, Black Mountain Sewer has failed to make any such arrangement, and 

instead appears to be looking to the Commission to get Black Mountain Sewer off the 

hook for its binding contractual commitment to The Boulders. That is an improper 

request, and is patently inconsistent with the condition in the agreement previously 

approved by the Commission. To consider rewriting that condition - and, in effect, 

erasing it - would be legally improper without conducting a hearing to provide The 

Boulders with a full and complete opportunity to be heard. 

The Boulders’ Contract with Black Mountain Sewer 

This proceeding involves a request by Black Mountain Sewer for approval of a 

rate surcharge to cover the costs associated with Black Mountain Sewer’s intended 

closure plan for the wastewater treatment plant that currently supplies The Boulders 

with approximately 125,000 gallons per day of treated water. The Boulders and Black 

Mountain Sewer entered into this water-supply contract in 2001, and ten years still 
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emain under the contract.' The Boulders has relied on this contract for this water for a 

lecade, and Black Mountain Sewer has made no arrangement to supply replacement 

vater between the date of its intended closure and 202 1 when the contract expires. 

In the 2001 contract, Black Mountain Sewer promised and covenanted to: 

Operate the Boulders East Plant and the related 

pipelines, pumps and facilities so as to allow the 

production and delivery of Effluent to User; 

Maintain in good standing and renew when 

appropriate all permits and other regulatory approvals 

necessary for purposes of subparagraph (a); 

Make such repairs, upgrades and improvements to 

the Boulders East Plant as may be necessary in 

connection with subparagraph (a); and 

Not restrict, reduce or otherwise limit the quantity of 

Effluent produced by the Boulders East Plant or take 

any action that would reduce the plant's treatment 

capacity except as otherwise provided for in this 

Agreement." 

Further underscoring The Boulders' right to rely on water from Black Mountain 

Sewer, the contract also provides that: 

"The obligations of [Black Mountain Sewer] under this 

Paragraph shall terminate if physical conditions at the 

Boulders East Plant or any laws, regulations, orders or other 

regulatory requirements prevent or materially limit the 

operation of the Boulders East Plant or render the operation 

of such plant uneconomic. If economic considerations, 

' A copy of this contract was included as "Attachment A" (Hearing Exhibit BHOA-3) to the BHOA's motion, and 
for convenience is also attached to this motion. 
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technical requirements or regulatory changes require 

[Black Mountain Sewer] to close or relocate the Boulders 

East Plant, [Black Mountain Sewer] will attempt, in good 

faith and to the extent technically feasible, to relocate the 

Boulders East Plant or construct a new wastewater 

treatment plant at a site that is as close as reasonably 

possible (taking into account the economics of such 

relocation or construction) to the Golf Courses. 

:Emphasis added.) The contract also specifies that, "[flor purposes of this provision, the 

e m  'uneconomic' means that the costs and expenses relating to the treatment and 

ielivery of Effluent, including applicable overheads, would exceed the market price for 

$fluent used for golf course irrigation and similar purposes in Maricopa County." 

In this manner the contract makes it clear that Black Mountain Sewer's obligation 

.o supply the required amount of water to The Boulders through 2021 would continue, 

wen if the existing plant were closed, unless a new plant could not supply the 

*qlacernent water for less than the market price. That condition makes perfect sense 

lecause in that situation The Boulders presumably could purchase the replacement 

water from an alternate supplier on the market for less than the cost of Black Mountain 

Sewer's new plant. Otherwise, Black Mountain Sewer remains obligated to supply The 

Boulders with water in the contractually specified amounts until the contract expires in 

202 1. 

In failing to make any arrangements to replace The Boulders' water while 

planning to shut down its plant, Black Mountain Sewer has not done anything to put 

The Boulders in a position where it reasonably could agree to release Black Mountain 

Sewer from its contractual obligations. Instead, it is patently obvious that Black 

Mountain Sewer hopes to use this proceeding, with the BHOA acting as Black 

Mountain Sewer's stalking horse, to try to get off the hook on a contract that Black 

Mountain Sewer now evidently views as an inconvenience. During the last ten years 
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when The Boulders has relied on Black Mountain Sewer's guaranteed supply (for which 

f i e  Boulders had an unconditional obligation to pay), The Boulders has undoubtedly 

nissed opportunities to have secured the right to other water. Now, in 201 1, with The 

Boulders' options limited and far more expensive, Black Mountain Sewer seeks to walk 

iway fkom its obligations, leaving The Boulders high and dry. To allow such a result 

would be a perversion of this rate proceeding. 

Moreover, in operating its plant in a manner that has so upset the community, 

lncluding the BHOA's members, Black Mountain Sewer has failed to live up to the 

promises of its covenants to The Boulders to ''make such repairs, upgrades and 

unprovements . . . as may be necessary" . . . "to allow the production and delivery of 

Effluent to User." In light of Black Mountain Sewer's disappointing conduct, on June 3, 

201 1, The Boulders formally invoked the dispute resolution provisions of the contract, 

which require that the parties meet and confer in good faith to attempt to resolve their 

jispute. Failing that, the contract provides for binding arbitration of certain legal 

disputes if the negotiations fail to resolve them within 30 days. 

The BHOA's Motion 

The Boulders reserves the right to respond to the merits of BHOA's motion for 

plant closure order upon the granting of this motion to intervene. However, in support 

of this motion to intervene, The Boulders offers a few preliminary observations that 

illustrate why The Boulders needs to be heard on the issues raised by the BHOA's 

motion. 

First, without consulting with The Boulders, and based on a letter that actually 

starts a formal negotiation and dispute resolution process, the BHOA simply states that 

The Boulders and Black Mountain Sewer's "negotiations have reached an impasse." 

(BHOA's motion for plant closure order at p.l,1.22). The BHOA then asserts that the 

Commission should order Black Mountain Sewer to close its plant based on the 

"apparent impossibility of this condition [requiring The Boulders to agree to the terms 

of terminating the contract with Black Mountain Sewer] to be satisfied . . . ." (Id., at 
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1.22-23). The BHOA is making these remarkable assertions without firsthand 

knowledge and without even having allowed The Boulders and Black Mountain Sewer 

time to engage in the dispute resolution process required of the parties under their 

contract. The Boulders clearly needs to be allowed to appear to speak for itself 

regarding these circumstances. 

Second, the BHOA characterizes the nature of the proceedings and the 

Commission's prior decision as if it had been a hlly adjudicated matter regarding a 

plant closure order, thus rendering a hearing unnecessary. However, the Commission 

approved a proposed settlement agreement, which contained a number of specified 

conditions (which as the BHOA's motion itself says have not been met), under which 

the Commission approved a rate surcharge. Given the nature of the settlement 

agreement between only two of several necessary parties, it cannot be assumed that 

matters that the parties merely agreed to between themselves can somehow qualify as 

factual findings binding on third parties, such as The Boulders, who were not present 

and did not participate in that agreement. 

Third, the BHOA characterizes the nature of the Commission's legal authority in 

terms that go well beyond the actual record in the case. The Commission noted the 

unique circumstances of the case in approving a settlement agreement between the 

BHOA and Black Mountain Sewer, and approving a conditional rate change. While the 

Commission has noted its inherent authority to regulate a utility's operations, including 

requiring improvements in the interest of protecting the public, there has not been a 

binding and definitive ruling on the issue of the Commission's authority to order a 

closure outside the context of a proposed sefflement agreement seeking a rate increase. 

Now the BHOA seeks, in effect, to change the settlement agreement, even though the 

Commission has not heard any evidence regarding the elimination of the condition that 

the BHOA seeks. 

Fourth, the BHOA has completely ignored the serious implications of its 

argument asking the Commission to interfere with the obligations under a private 
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:ontract. While the Commission unquestionably has the authority to regulate utility 

rates, the BHOA's proposed remedy effectively seeks to have the Commission abrogate 

m entire private contract. Such a remedy raises serious constitutional as well as 

gtatutory issues relating to the impairment of contracts. No party has yet to step forward 

to address these important legal issues, as The Boulders finds it must now do. 

For all the foregoing reasons, The Boulders respectfully requests that it be 

permitted to intervene as a party in these proceedings, and further requests that a 

hearing be scheduled on all matters relating to the pending motion for plant closure. 

DATED this 6th day of July, 201 1. 

RYLEY CARLOCK & APPLEWHITE 

B 

Phoenix, Arizona 85004-4417 

Janet G. Betts 
Sherman & Howard 
7047 East Greeway Parkway, Suite 155 
Scottsdale, Arizona 85254 

Attorneys for The Boulders 

ORIGINALL,and 13 copies of the foregoing 
filed this 6 day of July, 20 1 1, with: 

Docket Control 
Arizona Corporation Commission 
1200 W. Washington 
Phoenix, Arizona 85007 

COPIES of the foregoing HAND-DELIVERED 
this 6 day of July, 2011, to: 

Commissioner Gary Pierce, Chairman 
Commissioner Paul Newman 
Commissioner Sandra D. Kennedy 
Commissioner Bob Stump 
Commissioner Brenda Bums 
1200 West Washington Street 
Phoenix, Arizona 85007 
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Janice Alward, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Steve Olea, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Lyn Farmer 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, Arizona 85007 

ZOPIFS of the foregoing MAILED 
fis 6 day of July, 20 1 1, to: 

3reg Sorensen 
4LGONQUIN WATER SERVICES 
12725 W. Indian School Road, Suite D-101 
4vondale, Arizona 85392 

lay L. Shapiro (ishapiro@fclaw.com) 
Vorman D. James (niames@,fclaw.com) 
TENNEMORE CRAIG. PC 

- 2 -  - 
1003 N. Central Avenue, Suite 2600 
'hoenix, Arizona 85012 
4ttorneys for Black Mountain Sewer Corporation 

Michael Wright 
SHERMAN & HOWARD, LLC 
7047 E. Greenway Parkway, Suite 155 
Jcottsdale, Arizona 85254-8 1 10 

and 

!01 E. Washington St., Suite 800 
'hoenix, Arizona 85004-2327 
lttorneys for Town of Carefree 

iodi Jerich, Director 
2uco 
I1 10 W. Washington Street, Suite 220 
'hoenix, Arizona 85004-1481 

dichelle L. Wood (mwood@,,azruco.gov) 
tesidential Utility Consumer Office 
11 10 W. Washington, Suite 220 
'hoenix, Arizona 85007 
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Janice Alward, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Steve Olea, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Lyn Farmer 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, Arizona 85007 

COPIES of the foregoing MAILED 
this 6 day of July, 2011, to: 

Greg Sorensen 
ALGONQUIN WATER SERVICES 
12725 W. Indian School Road, Suite D-101 
Avondale, Arizona 85392 

Jay L. Shapiro (jshapiro0fclaw.com) 
Norman D. James (niames@,fclaw.com) 
FENNEMORE CRAIG. PC 
3003 N. Central Avenue, Suite 2600 
Phoenix, Arizona 85012 
Attorneys for Black Momtain Sewer Corporation 

Michael Wright 
SHERMAN & HOWARD, LLC 
7047 E. Greenway Parkway, Suite 155 
Scottsdale, Arizona 85254-81 10 

and 

201 E. Washington St., Suite 800 
Phoenix, Arizona 85004-2327 
Attorneys for Town of Carefiee 

Jodi Jerich, Director 
RUCO 
11 10 W. Washington Street, Suite 220 
Phoenix, Arizona 85004-1481 

Michelle L. Wood (mwood@azruco.aov) 
Residential Utility Consumer Office 
11 10 W. Washington, Suite 220 
Phoenix, Arizona 85007 
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Roger Strassburg 
Roger Strassburg, PLLC 
91  17 East Los Gatos Drive 
3cottsdale, Arizona 85255 
Attorneys for D.E. Doelle, D.D.S. 

Dennis E. Doelle, D.D.S. 
7223 E. Carefree Drive 
P.O. Box 2506 
Carefree, Arizona 85377 

M.M. Schirtziner 
34773 N. Indian Camp Trail 
Scottsdale, Arizona 85266 - 
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EFFLUENTDELIVERYAGREE~ 

m S  EFFLUENT DELIVERY AGREEMENT (this ”Agreement”) is made this - day 
of March, 2001 between THE BOULDERS CAREFREE SEWER CORPORATION, an Arizona 

corporation (“BCSC”), and BOLJLDERS J O N  VENTUU% au Arizona general partneIship 

(“User”), sometimes ref& to herein as a “Party“ or collectively as the “Parties,” for the purposes 

and consideration set forth hereinafter. 

RECITAL& 

A. BCSC o m  and operates certain wasfewsfer collection and treatmenf facilities and 

holds a c e ~ c a t e  of conve4ience and necessity granted by the Arizona Corporation Commission 

(the “ C o ~ s ~ o n ” ’ )  authorizing BCSC to provide sewer utilily service within portions of the Town 

of Carefiee and the City of Scottsdale, Arizona, including the sale of treated effluent (“Effluent”) 

resulting from the operation of BCSC‘s treatment facilities. 
I 

I B. User owns and operates a destination resort in north Swttsdale commody known as 

The Boulders Resort and Club (‘the Resort’t). The Resort includes a hotel, clubhouse, pol,  tennis 

CoUTfs, various landscaped areas and two 18-hoIe championship golf courses (the “Golf Courses”), 

and is located within BCSC‘s certificated servjce territory. 

C. At the present time, BCSC operates a single wastewater treatment plant known BS 

the Boulders East Plant T h i s  treatment plant currently has a permitted capacity of 120,000 gallons 

per day Cgpd”). BCSC intends to seek approval to increase the treatment plant’s permitted capacity 

to 150,000 gpd. The remainder of BCSC’s wastewater is delivered to the City of Scottsdde for 

treatment. 

D. BCSC currently delivers aH of the Efnuent produced by the Boulde’rs g a t  Plant to 

the Resort, pursuant to that certain Agreement, dated March, 18,1986, as mended!by that certain 

First Amendment to Agreement, dated March 18, 1996. The Resort utiliis the Effluent for 

:7 
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I 
irrigation and m&temce of the M, trees, shrubs and other landscaping at the Golf Courses, for 

the filling and =filling of storage reservoirs at the Golf Courses., and for related exterior uses. 
! 

E. The Parties desire to enter into a new agreement m order to modify certain terms and 
I mn&tiom, which shall supersede and replace the existing agreement, as amended ! 

NOW, THEREFORE, for good and valuable consideration, the receipt and suflh'ciency of 

which is hereby acknowledged, the Parties CoveJlant and agree as follows: 

AGRgEMENTS: 

1. Purchase and Sale of Effluent. BCSC agrees to sell and deliver and User agrees to 

and accept deliver). of all Efnuent generated by the Boulders East Plant subject to the 

terms and conciitions set forth hereinafter. 

2. Service and Delivery of Effluent. BCSC shall deIiver and User shall accept Effluent 

as follows: 
I 

i (a) Ouantit~ of Effluent BCSC shall deliver to the Resort all Effluent generated 

by the option of the Boulders East Plant (or a new wastewater treatment facility which may be 

constructed by BCSC as contemplated herein). In the event the treatment capacity of the Boulden 

East Plant is increased to a capacity greater than 150,000 gpd, or B new wastewater treatment 

facility is c o m t m c ~  by BCSC to replace the Bodders East Pfant which produces EBnuent in a 

quantity that is greater than 150,000 gpd, BCSC shall enter into good faith negotiations with User 

for the purchase by User of amounts of Effluent in excess of 150,000 gpd. The foregoing 

notwithstatlding, nothing herein shaIl require BCSC to deliver EffJuent to User in amounts in excess 

of l50,OOO gpd. 

(b) Qudity of Efnuent. The Effluent delivered by BCSC shall meet all 

applicable Federal, State of Arizona, and Id health and safety standards for non-potable water 

supplied for turf irrigation and other exterior uses contemplated in this Agreement BCSC makes no I 
i.. 

2 
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I 

representations or warranties with respect to any characteristic of the Efnuent which is not 

specifically addressed by the applicable standads or the current muse permit held by the User with 

respect to the EAEluent BCSC makes no representzdon or wanan@ that the Efauent is suitable for 

any purpose intended by User and use of the Effluent for any purpose is at the sole risk of the User. 

I 

(c) Metered Deliveries: Delivem Point. All deliveries of Efnuent to User shall be 

metered. The meter is presently located immediately adjacent to the Boulders East Plant., which 

shall constitute the point of delivery. BCSC shall be responsible for the maintenance, repair and 

replacement of dl facilities on BCSC's side of the meter as well as the meter, and User shdl be 

responsible for the maintenance, repair and replacement of all facilities on User's side of the meter. 

The location of the meter may be changed by the mutual agreement of the parties. The User shall 

pay all costs associated with the maintenance, testing and certification of the meter. 
I 

(d) Service htemuutions by BCSC. BCSC shall use its reasonable efforts to 
I 

I 
I provide B continuous level of service to' User. In the event service is to be temporarily discontinued, ! 

BCSC sMl promptly notie User of the particular circumstances and the estimated length of time 

during which service will be discontinued. BCSC shall. make reasonable efforts to resume n o d  

service as quickly as possible. 

(e) Service hten-uotionsbv user. h the event user is unable to accept 

deliveries of Effluent, User sball pay BCSC as if such Effluent had been delivered in accordance 

herewith and shall M e r  pay BCSC the reasonable costs incurred by BCSC to dispose of such 

Emuent. In the event of a temporary interruption of the ability of User to accept Effluent, BCSC 

shall cooperate with User to minimize the mount of Effluent which cannot be accepted by BCSC. 

User shall make reasonable efforts to resume acceptance of deliveries of effluent as quickly as 

possible. 

3. Chimes for Effluent. The charge for all Efnuent delivered to Us& hereunder shall 

3 
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be determined h m  time to time by the Commission in connection with a general rate proceeding or 

similar pFoceeding in which all of BCSC’s rates and chges  for sewer utility service are determined 

in accordance with qplicable Iaws and n?gdations. BCSC shall promptly notify User of aU requests’ 

fot modification of the charge for Effluent, and shall provide User, at User’s cost, with a complete 

copy of all requests for rate increases or other rate adjustments, including the application, pre-filed 

testimony and supporting schedules and other exhibits. If the Commission at any time de-tatifi5 

effluent Senjce or ceases to consider such service a regulated service subject to the Commission’s 

jurisdiction, the charge for Effluent delivered to User shall remain the tariffed charge f i r  at least one 

year, afkr which time BCSC may modify the charge for Effluent without Commission approval 

provided hat BCSC and User shall negotiate such modification in good faith. All such charges 

shall be subject t~ the provisions of Paragraph 12(a), below. 

! 

! 4. Pam& for Effluent Service. User shall be billed for and shall pay for EffJuent on a 

quarterly basis based on ?he metered quantity of Effluent delivered to User during the preceding f. 

a calendar quarter plus the amount of any Effluent which BCSC made available but User was unable 

to accept during such calendar quarter. All mounts payable by User to BCSC hereunder shall be 

due and payable within twenty-five (25) days of receipt of invoice, and any payment not received 

within such time shall be considered delinquent and be subject to any late payment penalty 

authorized by the Commission. 

5. Chanpres to EfBuent Standads. Ln the event that material chauges are made to the re- 

use pemJt held by the User, or to m Aquifer Protection Permit, or to the quality standards 

applicable to Effluent used for turfirrigation and related purposes, BCSC shall notiQ User of those 

modifications to the facility h m  which the Effluent is provided or to any retaiaage features which 

am required to ensure that such new standards are met. At the option of the User, User shall (a) pay 

the reasonable costs of such modifications which are required to be made to the facility or retainage ! 
i 
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feature for the purpose of cumplying with the new permit requirements or &ent re-use standards, 

or (b) temrinate this agreement in accordance with Paragraph 12. 

I 

6. BCSC’s Covenants. BCSC covenants and agrees that BCSC will: 

Operate the Boulders East Plant and the related pipelines, pumps and 

facilities so as to allow the production and delivery of Effluent to User, 

Maintain in good standing and renew when appropriate aI1 permits and other 

regulatory approvals necessary for purposes of subparagraph (a); 

Make such repairs, upgrades and improvements to the Boulders East Plant as 

may be necessary in connection with subparagraph (a); and 

Not restrict, reduce or otherwise limit the quantity of Effluent produced by 

the Boulders East Plant or take any action that would reduce the plant’s 

treatment capcity except as otherwise provided for m this Agreement. 

. 

The obligations of BCSC under this Paragmph shall terminate if physical conditions at the Boulders 

East Plant or any laws, regulations, orden or other regulatory requirements prevent or materially 

limit the operation of the Boulders East Plant or render the o p t i o n  of such plant uneconomic. If 

economic Considerations, technical requirements or regulatory changes require BCSC to close or 

relocate the Boulders East Plant, BCSC will attempt, in good fiiith and to the extent technically 

feasible, to relocate the Boulders East Plant or construct a new wastewater treatment plant at a site 

6 

that is a close as reasonably possible (taking into account the economics of such relocation or 

construction) to the Golf Courses. In the event the Boulders East Plant is relocated or a new facility 

constructed, User will be responsible for the costs of constructing additional pipelies and other 

facilities necessary to transport the Effluent fiom such new location to the Resort’s delivery point, 

which upon request of BCSC shall be considered a contribution in aid of construction. BCSC shall 

be solely responsible for aIl costs and expenses resulting &om the treatment of such pipelines and I 

! 
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I 
facilities as conhibutions h aid of canstroction, including (Without limitation) (i) costs relating to 

any easements for piperines and facilities; (ii) costs relating to meter relocation: (iii) costs relating to 

maintenance and rep& of the pipelines and facifities; and (iv) any income taxes. In the event the 

relocated or new facility has a larger capacity than the Boulders East Plant, User shall have the right 

to pmchase a maximum amount of I50,OoO gpcl of effluent. For the purposes of tfiis provision, the 

term ”uneumomic” means that the costs and expenses rdating to the treatment and delivery of 

Efnumt, inciudng applicable overheads, would exceed the market price for effluent used for golf 

i 

course imgation and similar purposes inMaTicopa County. . 

7. * User’s Covenants. User covenants and agrees that User will: 

(a) Operate, repair and maintain its storage lakes, pipelines, and other facilities 

used in connection with the dransportation and storage of Effluent provided 

hereunder in accordance with all applicable laws and regulations; and 

Maintain in good standing and renew when appropiate all permits, including 

but not limited to Aquifer Protection Permits, and other appmvaIs necessary 

for User to m i v e  delivery of, store and utilize Effluent for turf irrigation, 

exterior IaTldScape watering and similar uses. 

(b) 

8. Limitations on Emuent Use. User covenants and agrees that all Effluent delivered 

to User pursuant to this Agreement shall be used by User in connection with the Resort. User shall 

not make any changes in the nature of the use of the EffIuent nor make any application for 

changes or mendments to the permit governing the use of the Emuent by the User, which 

changes Dr amendments may affect BCSC’s operations, without the express written consent of  

BCSC. User shall not transport EfDluent to any location outside of BCSC‘s certificated service 

temtory, nor shall. User.sel1 or agree to sell Efffuent to my other person or entity. 
I 

i 



9. Tndemnitv. 

(a) Indemnification of User- Subject to the limitations set out herein, BCSC 

shall indemnify, protect, defend (with legal counsel acceptable to User) and hold User harmless 

from, and upon demand shall pay or reimburse User for, any and all claims, actions, costs, fees, 

expenses, damages, environmental investigation costs, obligations, penalties, fines and liabilities 

(iicIuding, without limitation, reasonable attorneys’ fees and court costs) arising out of any breach 

or default in the perforance of this Agreement by BCSC or caused by any act, neglect, faUt of 

omission of BCSC or its agents, contractors, employees or servants. User shall not seek 

indemnification &om BCSC for any and all clainis, actions, costs, fees, expenses, damages, 

environmental investigation costs, obligations, penalties, fines and liabilities (including, without 

limitation, reasonable aftomeys’ fees and court costs) arising out of the use of Effluent by the User 

or resulting from any characteristic of the Effluent which is not specifically addressed in the 

standards which are applicabre to the Effluent. 

f 
i 

(b) Indemnification of BCSC. User shall indemnify, protect, defend (with legal 

u~unsel acceptable to BCSC) and hold BCSC harmless from, and upon demand shall pay or 

reimburse BCSC for, my and all claim, actions, costs, fees, expenses, damages, environmental 

investigation costs, ObIigatiins, penalties, fines and liabilities (including, without limitation, 

reasonable attorneys’ fees and court costs) arising out of any breach or default in the perfommce of 

this Agreement by User or caused by any act, neglect, fault or omission of User or its agents, 

contractors, employees or servants. 

i 

10. Force Majeure. Neither Party to this Agreement shall be liable to the other for 

failure, defZlult or delay in performing any of its obligations hereunder, other than for the payment of 

money ob~gationS specified herein, when such failure, default or delay is caused by strikes or other 

labor problems, by forces of nature, unavoidable accident, fre, acts of the public enemy, I 

t 
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interference by civil authorities, passage of laws, orders of the court, delays in receipt of materials, 

or any other c~use, where such cause is not within the control of the Party affected and which, by 

the exercise of due diligence, such Party is unable to prevent. Should any of the foregoing OCCUT, 

&e Parties hereto agree to proceed with diligence to do what is reasonable and necessary so that 

each Party may perform its obligations under this Agreement. 

i 

1 1. m. ?his Agreement shall remain in effect for a period of twenty (20) years from 

the date on page one of this Agreement, unless earlier terminated BS provided under Pamgraph 12, 

below. After the expiration of the initial twenty (20) year tern, this Agreement shall be 

automatidy renewed for successive five (5 )  year terms unless a Party provides written notice to 

the other Party of its election to terminate the Agreement, which notice shall be provided no less 

than one (1) year prior to the renewal of the Agreement 

12. Termination of Agt.eement 
I 

i (a) Rate hcreases. In the event that the charge for Effluent delivered to User 

under this Agreement increases by more than twenty-five percent (25%) above the charge in effect 

at the time of any increase in the charge for Eftluent or, in the dtemalive, increases by more than 

f3ty percent (50%) within any five-year period, User, in its sole discretion, may terminate this 

Agreement by providing notice of its intent to terminate to BCSC on or before sixty (60) days from 

the date on which the increased charge becomes effective. If such notice is given, this Agreement, 

and all rights and obligations hereunder, shall terminate without M e r  action one hundred men@ 

(120) days from the date such notice is delivered to BCSC. In the event that User elects not to 

exercise its right to tenninare this Agreement following any increase in the charges for EBuent, 

User shall not waive its right to terminate based on firture increases in charges. 

@) Termhation for Breach. Ether Party may terminate this Agreement in the 

I event of a breach or anticipated breach of a material term or condition by the other Party. In such 
!, 
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i event, the Party contending that a breach bas or will occur shall promptly provide notice thereof to 

the other Party, and shall initiate proceedings in accordance with Paragraph 14, below. 
! 

(e) Termination for Efnuent Oualitv Changes. If User elects not to pay for those 

modifications to the East Boulders Plant necessary to ensure the Effluent continues to meet c h g e s  

to the quality standards applicable to the Effluent, this Agreement may be termhated by BCSC 

upon 120 days written notice to User by BCSC. 

13. Notices. Any notice required or permitted to be given hereuTlder shall be in writing 

and directed to the address set forth below for the Party to whom the notice is given and shall be 

deemed delivered (i) by personal delivery, on the date of delivery; (ii) by fust class United- States 

mait three (3) business days after being mailed; or (iii) by Feded Express Corporation (or other 

I 
I 

reputable overnight delivery service), one (1) business day &a being deposited mto the custody of 

such service. 

I f  to BCSC to: Trevor Hill 
Suite 201,1962 Canso Road, 
Sidney, British Columbia, 
CanadaVBL N 5  

with a copy to: Algonquin Power Income Fund 
do Peter Karnpian 
Algonquin Power Corporation, hc. 
#2 10,2085 Hurontario Street 

. Mississauga, Ontario L5A 4G 1 

I f  to User to: Boulders Joint Venture 
do Wyndham International, Inc. 
1950 Stemmons Freeway, Suite 6001 
Dallas, Texas 75207 
Attention: Legal Department 

Any Party may designate mother address for notices under this Agreement by giving the other Party 

not less than thirty (30) days advance notice. 

14. Dispute Resolution. 

I 

(a) Good Faith Nerzotiafions. For the purpose of dispute resolution, each Party 
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shall designate an officer or empIoyee to act as its representative (hereinafter, “a Designated 

Representative”)). A Party that believes a dispute exists under this Agreement Will first refer the 

dispute to the Designated Representatives of the Parties for mlution. The Designated 

Representatives will personally meet and attempt in good faith to resolve the dispute. If the 

Designated Representatives cannot resolve the dispute &thin thirty (30) days, a Party that still 

believes a dispute requires resolution shall avail itself of the provisions of subpmagmpb (b), below. 

! 
I 

(b) Arbitration. If a Party still belicves a dispute requires resolution after 

following the procedures of subparagraph (a), that Party shall provide a detailed written notice of 

dispute to the other Party setting forth the nature of the dispute and requesting that the dispute be 

determined by means of arbifration. Immediately following such notice, the dispute shall be 

submitted for and settled by binding arbitration administered by the American Arbitration 

Association (-AM”) under its Commercial Arbitration Rules More a single arbitrator. Judgment 

on the award rendered by the arbitrator may be entered in any court with jurisdiction. 

(c) Other Remedies. n e  preceding subparagraphs are intended to set forth the 

primary procedure to ~esolve all disputes under this Agreement It is expected that all disputes that 

m d d  traditionally be resolvable by a law COW would be resolved under this procedure. However, 

the Parties recognize that certain business relationships could give rise to the need for one or more 

of the Parties to seek equitable remedies fiom a court tbat were traditionally available fiom an 

equity cuurt, such as emergency, provisional or summary relief, and injunctive relief. Immediately 

following the issuance of any such equitable relief, the Parties will stay any further judicial 

proceeding pending arbitration of all underlying claims between the Parties. The Parties ais0 

recognize that the Commission may have primary jurisdiction over cemin issues that may arise 

between and among the Parties that relate to the provision of public utility service. Accordingly, 

I this paragraph is not intended to prohibit a Party fiom bringing any such issues to the Commission 
! 
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I 

for resolution or from taking any position at the Commission &at would not be inconsistent wiih or 

barred by this Agreement or by collateral estoppel, res judicata or other issue or fact preclusion 

doctrines. 

I 

15. Attomevs’ Fees. In the event either Party hereto employs legal counsel or brings a 

judicial action or any other proceeding against the other Pluty to enforce any of the tens, covenants 

or conditions hem$ the prevailing Party in such action or proceeding shall be entitled to recover its 

reasonabIe Bttomeys’ fees and costs from the other Party, and in the event any judgment is secured 

by such prevailing Party, all such attorneys’ fees and costs shall be included in such judgment Any 

arbitration shall be considered ajudicial action for the purposes of this paragraph. 

16. Resort Acconm~od~ttions. From time to time, and subject to availability, User shall 

make accommodations at the Resort available to visiting representatives of BCSC at the best 

avaiiable Corpomte rate then off& by the Resort, BCSC’s fights under this Paragraph shall be 

strictly limited to the use of accormmodations for business purposes. 

17. Amendments and Waiver of Conditions. No Waiver by either Party of any breach of 

this Agreement by the other Party shall be construed as a Waiver of any preceding or succeeding 

breach. This Agreement may be amended only in Writing and may not be amended or modified by 

any part performance, reliance or c o w  of dealing. 

18. Additional Acts. The P d e s  agree to execute promptly any other documents and to 

perform promptly any other acts as may be reasonably required to effectuate the purposes and intent 

of this Agreement. 

19. Successors and Assim. This Agreement shall be binding upon and inure to the 

I 
I 

benefit of the successors and assigns of  the Parties. This Agreement, together with ail rights, 

obligations, duties and privileges arising hereunder, may be assigned by either Party without the 

I , consent of the other Pw. If either Party assigns its interest hereunder, then such assignment shall 
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. .  
be set forth in a wn'ffen document executed by the assignor and assignee, which document shall I 

. .  

contain an express assumption by the assignee of all obligations of the assignor under this 

i 

i. 

Agreement. The foregoing notwithstanding, the failure of an assignee or other successor h interest 

to execute and deliver such Mitten document shall not terminate or otherwise limit the righa of the 

non-assigniog Party hereunder. 

20. Governina Law: Severability. This Agreement shall be governed by, construed and 

enforced in accordance with the laws of the State of Arizona If a court or governmental agency 

with jurisdiction determines that any provision of this Ageement is unenfon;eable, illegal or 

contrary to any applicable law, regulation, regulatory order, or M, then such provision shall be 

severed from this Agreement. In such ~ s e ,  the remainder of this Agreement shall remain in effect 

if both Parties can legally, practicably, and commercially continue without the severed provision. 

21. Construction. The terms and provisions of this Agreement represent the results of 

negotiations between BCSC and User, neither of which have acted under my duress or compulsion, 

whether legal, economic or otherwise. Each Party has had the fidl oyportunity to review and 

understaad the legal consequences of this Agreement- Consequently, the terns and provisions of 

this Agreement should be inteqxeted md construed in accordance with their usual and customary 

meaning, and BCSC and User each waive the application of any rule of law providing that 

ambiguous or conflicting terms or provisions are to be interpreted or construed against the Party 

whose attorney prepared this Agreement. 

22. Intenration. The terms of this Agreement supersede all prior and contemporaneous 

om1 or written agreements and understandings of BCSC and User with respect to its subject matter, 

all of which will be deemed to be merged into this Agreement. This Agreement is a final and 

complete integration of the understandings of  BCSC and User with respect to the subject matter 

. .  . hereof If there is any specific and direct conflict between, or any ambiguity resulting fiom,'the 
i . 
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I 
I 
I 

i 
I 
I 

,d prisions of this Agreement and the tenns and provisions of any document, instrument, 

agreement executed in connection with or fintheram of this Agreement, 'the term, 
$.. 

$dment ,  instrument, letter or other agreement will be interpreted in a manner consistent 

bsd purpose and intent of this Agreement. 

%: . : -  Headhes and Captions.. The headings and captions of this Agreement are for 
f: 
$3 and are not intended to Iimit or define the meaning of any provision of this 

7 .  

:: 
:5- % .. 
8: E;; ,-a . 
z., L;:.? Counterparts. This Agreement may be executed in any number of counterparts, each 

$ *executed and delivered, sfiall be deemed an original, but all of which when taken 

l.ystitute one . .  binding contract and instrument. 
p 'i 
ki"ESS WHEREOF, BOULDERS CAREFREE SEWER COMPANY-and 

INT VENTURE, haye caused this Agreement to be executed on their behalf by 

ked representatives as of the day and year first abovewritten 

. .  

.. . 

i"s 

5:;:. A... . 

a;. 

... . * .- . BOULDERSCAREFREESEWER 
CORPORATION, an Arizona corporation 

&J. 

BOULDERS J O N  m, 
an Arizona general partnership 

By: PAH GP, INC. 
A Delaware corporation 

' I  
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BEFORE THE ARIZONA CORPORATION COMMISSION 

COMMISSIONERS 
SARY PIERCE. Chairman 
PAUL N E W  
SANDRA D. KENNEDY 
BOB STUMP 
BRENDA BURNS 

IN THE MATTER OF THE 
APPLICATION OF BLACK MOUNTAIN 
SEWER CORPORATION, AN ARIZONA 
CORPORATION, FOR A 
DETERMINATION OF THE FAIR 
VALUE OF ITS UTILITY PLANT AND 
PROPERTY AND FOR INCREASES IN 
ITS RATES AND CHARGES FOR 
UTILITY SERVICE BASED THEREON. 

NO. DOCKET NO. SW-02361A-08-0609 

STIPULATION OF FACTS 

The Boulders Homeowners’ Association (“BHOA”) and Black Mountain Sewer 

Corporation (“Black Mountain” or “Coinpany”) (collectively, the “Stipulating Parties”) 

by and through undersigned counsel, submit the following Stipulation of Facts. The 

Stipulating Parties believe that the facts included herein are undisputed. This Stipulation 

of Facts is being offered in lieu of testimony from BHOA. 

1. In the midst of the Boulders residential community sits the Boulders 

Wastewater Treatment Plant (the “Treatment Plant”) that was originally constructed in 

1969. 

2. The Treatment Plant sits less than 100 feet from three homes, and within 

1,000 feet of the Treatment Plant ~ there are 200-300 homes and dining and conference 

facilities of the Resort. 
. -  . . - - - - - ~ 

3. The Treatment Plant is permitted to treat 120,000 gallons per day ol 

wastewater. 

4. The Treatment Plant treats about 20 percent of the Company’s tota 

wastewater flows. 

356480v.6;ssw;22938-0001 
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5.  Complaints have been received that odors from the Treatment Plant are 

ioticeable by and objectionable to Boulders residents. Such residents have also 

:omplained that odors from the Treatment Plant can be irritating and sometimes interfere 

with residents’ opportunity to leave their windows open to enjoy fresh air in the 

immediate vicinity of the facility. Residents of the Boulders have complained to the 

Boulders’ community manager about odors from the Treatment Plant. 

6 .  Complaints from residents regarding odors from the Treatment Plant a p p a  

more frequent fiom October through April. 

7. Since Decision No. 71865 was issued, the Company has received and 

logged 23 odor complaints from customers (including a lawsuit filed in Maricopa Countj 

Superior Court by a resident living adjacent to the Treatment Plant). 

8. A portion of the north Boulders golf course is adjacent to the Treatrnenl 

Plant. Golfers playing the north Boulders golf course have also complained at times oi 

noticeable odors as they pass by the Treatment Plant. 

9. At times, noises from the operation of the Treatment Plant are noticeable 

from homes within approximately 400 feet of the Treatment Plant. 

10. There is periodic traffic (service vehicles, pumper trucks, sub-contract01 

vehicle parking, dumpsters, etc.) in the Boulders community associated with the 

Treatment Plant’s operations. 

11. The Treatment Plant is operated in full compliance with all applicable lau 

an& Idustqwtanda~trdf. In aeaitiefl, W€ has lakerr-steps &+minimfie odors anbneise: 

fkom operation of the facility, including, among many other improvements, the 

installation of an odor-scrubber. 

12. It is not feasible to completely eliminate odor and noise from the operatior 

of the Treatment Plant. 

- 2 -  
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COPY f the foregoing mailedemailed 

Jay L. Shapiro 
Fennemore Craig, PC 
3003 N. Central Ave., Suite 2600 
Phoenix, Arizona 85012-2913 
Attorneys for Black Mountain Sewer Corporation 

Jodi Jerich, Director 
Residential Utility Consumer Office 
11 10 W. Washington St., Suite 220 
Phoenix, Arizona 85007-2958 

Michael W. Wright 
Sherman & Howard, LLC 
7033 East Greenway Parkway, Suite 250 
Scottsdale, Arizona 85254 
Attorneys for Town of Carefiee 

Michelle L. Wood 
Residential Utility Consumer Office 
11 10 W. Washington, Suite 220 
Phoenix, Arizona 85007 

Fredric D. Bellarny 
Michele L. Van Quathem 
Ryle Carlock & Applewhite, P.A. 

Phoenix, Arizona 85004-44 17 
Attorneys for Wind P 1 Mortgage Borrower, 
LLC, dba The Boulders Resort 

Janet G. Betts 
Sherman & Howard, LLC 
7033 East Greenway Parkway, Suite 250 
Scottsdale, Arizona 85254 
Attorneys for Wind P 1 Mortgage Borrower, 
LLC, dba The Boulders Resort 

this&day ts of March, 2012 to: 

One KT orth Central Avenue, Suite 1200 

BemrisE. Deelle, D.D.S. 
7223 E. Carefree Drive 
P.O. Box 2506 
Carefree, Arizona 85377 

M.M. Schirtzinger 
34773 N. Indian Camp Trail 
Scottsdale, Arizona 85266 

- 5 -  



c 

r i  

b 

PAGE LINE CHANGE OR CORRECTION REASON FOR CHANCE 
A4 LJL-TtP 22 ?IJOLUE. / i l E ? / 3 B a r J  * G N d  LPLL 4.4 N/ 4 

9 4 7ARAuta f 3 P S  5 P E  U/,d +& 

7 y  bu 7/84 4 I-/ or\/ ,410 ,f b E: s!) +&/c n &,.ti 3 
r 

f3- x4-3 dnlr9?-EEnCo,r3 4dIJtl4u.4 .)3 a + q  eeo, A r m G b  / d t 6 w ~ c t L J  

I /" 

Arizona Reporting: Service, Inc. 
, Court Reporting & Videoconferencing Center 

Suite 502 
2200 North Central Avenue 
Phoenix, Arizona 85004-1481 
(602)-2 74-9944 
C&l7L977-d7f;A UAX 

&P 

ature, I 

I I 

nstp ! I 



f 

WIND P1 MORTGAGE BORROWER, L.L.C., 
d/b/a THE BOULDERS RESORT AND GOLDEN DOOR SPA 

DOCKET NO. SW-02361A-08-0609 

UPDATED RESPONSE TO THIRD SET OF DATA REQUESTS BY 
BLACK MOUNTAIN SEWER CORPORATION 

May 7,2012 

Response provided by: Wind P1 Mortgage Borrower, LLC, dba The Boulders 
Resort and Golden Door Spa (“The Boulders Resort”) 

Address: c/o Michele Van Quathem 
Ryley Carlock & Applewhite 
One North Central Avenue, Suite 1200 
Phoenix, Arizona 85004 

Q3.1. Please provide copies of all documents provided to The Boulders by Mr. Tom 
Lacy of Fluid Solutions. 

RESPONSE: 

OBJECTION. This question requests information protected by the attorney-client 
privilege and the work product protection rule. Without waiving this objection, Mike 
Lacey of Fluid Solutions was hired by attorneys for the Resort, in anticipation of 
litigation regarding the subject matter of this proceeding and a related ongoing Superior 
Court matter. Mr. Lacey provided the Resort’s attorneys with a report dated April 11, 
201 1, and followed up with an e-mail with attached report to the attorneys on or about 
May 12, 201 1. The attorneys who hired Mr. Lacey have since moved to another firm, 
and the original firm has closed its Phoenix office. We are working to obtain privilege 
log information, if still available, regarding any e-mails Mr. Lacey may have sent to the 
now-closed office. 

UPDATE: SEE ATTACHED PRIVILEGE LOG 

2297508.1 
5/7/12 
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Privilege Log 

" 
News 
Email chain between M. Lacey and D. Kelling, 
T. McCahan, and S. Madden re Friday 
Schedule 
Email chain between M. Lacey and D. Kelling, 
T. McCahan, and S. Madden re Friday 
Schedule 
Email chain between M. Lacev and D. Kelling, 

05/23/1 1 

05/12/11 

05/12/11 

05/12/11 

05/11/11 

05/1 1/11 

05/09/11 

05/09/ 1 1 

05/04/11 

05/03/11 
05/02/ 1 1 

05/02/11 

05/02/11 

04/27/11 

04/26/11 

04/26/11 

04/26/11 

04/26/11 

04/26/11 

04/26/11 

Attorne y-Client 
Work Product 
Attorney-Client 

Work Product 
Attorney-Client 

Work Product 
Y .  

re Friday Schedule 
Email chain between M. Lacey and D. Kelling, 
re Friday Schedule 
Email chain between M. Lacey and D. Kelling, 

Attorne y-Client 
Work Product 
Attorney Client 
Work Product - 

re Friday Schedule 
Email chain between M. Lacev and D. Kelling, 

- 
re BMSC 
Email from M. Lacey to D. Kelling re Boulders 
Email from M. Lacey to S. Madden and D. 

- 
T. McCahan, and S. Madden ;e Friday 
Schedule 
Email chain between M. Lacey and D. Kelling, 
T. McCahan, and S. Madden re Friday 
Schedule 
Email chain between M. Lacey and D. Kelling 

Attorney Client 
Work Product 
Work Product 

Attorney Client 
Work Product 
Attorney Client 

Work Product 
Attorney Client 

Work Product 



Description I Basis for Privilege I 
I 

re Water supply option memo- 
Email from M. Lacev to M. McCahan and D. 

Email chain between M. Lacev and D. Kelling I Work Product I 
Attorney Client 
Work Product 

Kelling re Water supply option memo 
Email chain between M. Lacey and D. Kelling 
re status 
Email chain between M. Lacey and D. Kelling 

Email chain between M. Lacey and D. Kelling 
re V-card 
Email chain between M. Lacey and D. Kelling 
re V-card 
Email chain between M. Lacey and D. Kelling 

Attorney Client 
Work Product 
Attorney Client 
Work Product 
Attorney Client 
Work Product 
Attorney Client 
Work Product 
Attorney Client 
Work Product - 

re Boulders Proposal 
Email from M. Lacev to D. Kelling re Boulders 

Attorney Client 
Work Product 

1 

Proposal 
Email chain between M. Lacey and D. Kelling 

Attorney Client 
Work Product 

re Boulders Resort Proposal 
Email from M. Lacey to D. Kelling re V-Card 

Attorney Client 
Attorney Client 


